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KpaTkoe CoACpPKaHuEC

B coBpemeHHBIII TepHON YrpOo3bl  KOJUIEKTHBHBIM — MEXKIYHApPOIHBIM
LEHHOCTSAM HUCXOIIT HE TOJBKO OT TOCYIApPCTBCHHBIX, HO B BO3pacTaromieit
CTENICHH TAK)KE W OT YaCTHBIX «aKTOPOB». XOTSA MEXIyHApOJHOE IPaBO
MpeAyCMaTPUBACT OMpEACICHHBIC BO3MOXKHOCTH M UIS HEIOCPEACTBEHHOTO
NPUBJICYCHHUA YaCTHBIX JIMI] K OTBETCTBEHHOCTH, TEM HC MCHCEEC, I
3(pPEKTUBHOHN 3alIUTHI MPABOBHIX IEHHOCTEH 3TH MHCTPYMEHTHI, OJHAKO, IO-
MPeKHEMY OKa3bIBAIOTCS HEAOCTaTouHBl. [lo 3TOW mpu4yMHE BCe OCTpee
CTaBHUTCSI BONPOC O TOM, B Kakoil Mepe ToCygapcTBa MOTYT M IOJDKHBI
NpUHIMATh Ha ce0s OTBETCTBCHHOCTh 3a JCHCTBHS HWHAWBUAOB. B KauecTBe
BO3MOXKHOTO OCHOBAaHHS TIOMOOHOH OTBETCTBEHHOCTH TOCYZApCTB MOTYT
paccMaTpuBaThCs MEKIYHAPOAHO-TIPABOBBIE OOS3aHHOCTH IO  O0ECIICUCHUIO
3allIAThI, KOTOPbLIC MPECANUCHIBAIOT rOCYyAapCTBAM IPUHUMATh MEPLI JI1 3alllUThI
MEKIYHAPOAHBIX MPABOBBIX I[EHHOCTeH (T.H. 3alIUTHBIE OOS3aHHOCTH,
Schutzpflichten). B cuimy 3Tux 00sS3aHHOCTEH mTepea TOCyAapCTBaMU BCTAaeT
HCO6XOZII/IMOCTB HUMIIICMCHTAUN COOTBETCTBYIOIINX MEXKIYHAPOIHBIX
PSKUMOB 3aIUTHl B HAIIMOHAJIBHOE IpaBo. B Hacrosmiee Bpems MOZOOHBIE
3alllUTHBIC OGHSaHHOCTI/I YCTaHOBJICHBI B Ppa3InYHbIX OGHaCTHX
MEXIYHapOIHOTO TIpaBa, B MEPBYIO OYepeb, B 0OTACTH 3alIUTHI IIPaB YeIOBEKa
U B 00aCTH MEXKIYHAPOJHOTO YKOJIOTHIECKOro mpasa. Kpome Toro, HeIHEUIHUE
TCHICHIUU pa3BUTHS IIOKAa3bIBAIOT, YTO OTH OOS3aHHOCTH HAYWHAIOT
pacIpoCTpaHATECS TakkKe W 3a mpemenbl chepbl IeHCTBUI CcOOCTBEHHO
roCyaapcCTB. B sTom MPOSABJIAIOTCA HU3MCHCHUSI B COBPEMCHHOM IIOAXOAE K
MOHUMAaHHUIO CYBEPCHUTETA: B paMKaxX HOBOTO ITOJX0/Ia CYBEPCHUTET OCO3HACTCS
KaK OTBETCTBCHHOCTbH 3a COXPAaHCHUEC O6HII/IX MEKAYHAPOAHBIX HeHHOCTCﬁ.
YTOoOBI BEISICHATH BOSMOKHBIC TIPEIENBI U CTETICHb IIOJOOHON OTBETCTBEHHOCTH,
B JTAHHOW CTaThe HCCICIYETCS CIOXKHBIICECS MEKIYHAPOIAHOE MPEICICHTHOES
mpaB0o B 00MacTM 3aIIMTHBIX OOsM3aHHOCTEH rocymapctB. Ilpu  3TOM
KOHCTAaTHPYETCs OTHOCHUTEIBHAS CXOXKECTh KOHCTPYKIHH, NPUMEHSIEMBIX B
paMKax pa3iMYHBIX OTpacieil mpaBa. ABTOp pa3pabaTbiBaeT MOIXOA VIS
(dhopMynupoBaHUs 00IIEH, MEKOTPACIEBOM JOrMAaTHUECKONW KOHICTIINN, KOTOpast
KacaeTcsi MeKIyHapOIHO-TIPABOBBIX 0053aTeIbCTB JCHCTBOBATH JOOPOCOBECTHO
U ¢ pasyMHOH ocMmorputenbHocThio  (Sorgfaltspflichten). Tlpu 3ToM
MOATBEPKIACTC HEOOXOMUMOCTh TINATENGHOW ¥ B3BEUICHHON  OIICHKU
(sorgfiltige Abwdgung) MeXIlyHapOIHBIX HHTEPECOB 110 0OECIICUCHHIO 3aIUTHI,
C OITHOM CTOPOHEI, U TOCYTapCTBEHHOI OTBETCTBEHHOCTH, C APYTOM.
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I. BBegenue: MexkIyHapoIHOe IPAaBO Nepel HOBBIMH
BBI30BAMH

XX-oe cronerue ObLIO BEKOM HHIUBHIYyaIN3allMU MEXIYHApOIHOTO IpaBa.
C  yTBepXKAEHHMEM  HMHCTUTYTAa  MEXIYHapOAHOM  YroJIOBHO-IIPaBOBOM
OTBETCTBEHHOCTU HMHJMBHUJOB U TapaHTUH MpaB 4YeNOBEKA HMHAUBUAYYM Kak
HOCHTENb MEXIyHApOTHO-TIPABOBBIX OOS3aHHOCTEH M TpaB IONajd B IOJE
3peHHs H 93TOW oOmacTH TpaBa, KOTOpas TPAJWIMOHHO WMeNa JeJo
MPEUMYILECTBEHHO CO B3aMMOOTHOILIEHUSIMH TOCYAapcTB Mex1Iy coboil. Bor
MoYeMy CErofHs cama IOCTaHOBKAa BOIPOCa O TOM, HECYT JIM TOCyAapcTBa
OTBETCTBEHHOCTb 3a JEHUCTBUS YACTHBIX JMI IO MEXKIYHAapOIHOMY IIPaBy, W
€cI Ja, TO B KakoM oObeMe, CHadala MOXKET MOKa3aTbCs B OTOH CBA3H, Kak
MUHHMMYM, HECBOCBPEMEHHOM M aHaXpOHWYHOW. Benb, B KOHEUHOM cueTe, B
HACTOsILEE BpeMs €CTb BO3MOXHOCTb IIPUBJIEKATh HUHIUBUAYYMOB K
OTBETCTBEHHOCTH HENOCPEACTBEHHO. Ha mepBbIii B3N MO3TOMY MOXKET
MOKa3aTbCsl TPYAHO OOBSICHUMBIM, IOYEMY JUIsl 3TOro TpeOyercs eme u
«OKOJIbHBIH IyTh» YEpPE3 OTBETCTBEHHOCTh IOCYJAPCTBA U IOYEMY IOCYIAPCTBO
KaK KOJUIEKTHBHAsl OOILHOCTh JOJDKHO HECTH OTBETCTBEHHOCTb 3a JCHCTBUS U
MOBEJIEHUE OTAEIBHOIO YaCTHOTO JHLA. TeM He MeHee, TIpH 6oJiee PUCTATIBHOM
pPacCMOTPEHHH CHEAyeT KOHCTATHPOBaTb, YTO M CErofHA MEXIYHApOIHO-
IIPaBOBasl OTBETCTBEHHOCTb YAaCTHBIX JIMIL, HECMOTPS Ha 3HAYUTEIIbHBIN
mporpecc B 00NacTH MEKAYHApOAHOTO YTOJOBHOTO IIpaBa, OTHIOAb HE HOCHT
BceoObemitomero  xapaxkrepa. C OmHOW CTOPOHBI, YTOJIOBHO-IIPABOBAs
OTBETCTBCHHOCTh OTPAHMYMBACTCS Y3KO OTPAaHWYEHHON 0O0IacThi0 TaKuX
MEXIYHApOAHO-NPABOBBIX HAPYIICHUH, KaK HApUMeEp, TeHOLM, IPECTYILICHHE
IIPOTUB 4YEJIOBEYHOCTH, BOEHHBIC IPECTYIJIEHUS M INPECTYIUIEHUE arpecCHH.
MHorue apyrue cepbe3Hble HApyLIEHHs @paB 4YEIOBEKa OCTAIOTCS, TaKUM
00pa3oM, HE OXBauCHHBIMU J@HHBIM BUAOM OTBETCTBeHHOcTH. C apyroif
CTOPOHBI, BHE pPaMOK YIOJOBHOIO IIpaBa CYILUECTBYIOT JIMIIb OTIEIbHbIE
€IMHUYHbIE SJIEMEHTHl U OCHOBaHUS A OTBETCTBEHHOCTH WHAMBUAYYMOB.'

'TIpuMEpOM 5TOMY MOKET CIYXKUTh OTBETCTBEHHOCTb YAaCTHBIX KOHPAKTOPOB 3a yHIEPD
IIPU TIPOBEACHHMH HCCICNOBaHMS M pPa3pabOTKH MoOpCKoro aHa, cM. mpuioxenue [II k
Konsennmun OOH mno mopckomy mipaBy 1982 roma, cr. 22 (Annex 111, Art. 22 United Nations
Convention on the Law of the Sea, 1982, UNCLOS). Kpome 3Toro, MexIayHapOIHO-
[PaBOBBIE HOPMBI, perynupymoine cbhepy NPUMEHEHHUsS SJICPHOH OSHEPreTHKH, TaKKe
NPEIYCMaTPUBAIOT, YTO YaCTHBIC MNPEANPHATHS, OCYIIECTBISIONINE JACSITEIbHOCTh 110
skcrutyataiimi ADC, JODKHBI HECTH OTBETCTBEHHOCTh 3a IIPUYMHEHHBIH yiepd B
COOTBETCTBUH C HOPMaMy HAIMOHAJBHOTO IpaBa, cM. cT. 3 Ilapmkckoii Konenimm 006
OTBETCTBEHHOCTH Tepe]] TpeThell CTOpPOHOH B obmactu saepHod sHepruu 1960 rona, B
COOTBETCTBHU C KOTOPOH MpennpUsTUsI-ONepaToOpbl, OCYyIIEeCTBIsonme dKcuryaranuio ADC,
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Takke ¥ TIONBITKA YCTAaHOBUTH OTBETCTBEHHOCTh TPAHCHAIMOHAIBHBIX
KOpIIOpanuii 3a COOMIONEeHNEe MEXIYHAPOMHBIX CTAaHIApTOB JIEJaeT, B Jy4IIeM
clIyd4ae, elie TOJIbKO IepBbIE Iary.>

JanHBIll mpoben B pETyNHpOBAHMM OTBETCTBEHHOCTH SIBISIETCS 0C000
MpOOIeMaTHYHBIM IO TOH MPHYHHE, YTO YTPO3BI MEXKIYHAPOTHOMY COOOIIECTBY
- KaK II0Ka3bIBAET OIBIT MOCIEAHUX NECATUIETUM — MOTYT IPOUCXOAUTH HE
TONBKO OT AEATENBHOCTH TocymapcTB. B BospacTaromeil cremeHn MomoOHBIE
OIIACHOCTHU UCXOJAT TAKKE OT AEHUCTBYIOIIUX HE3a6UCUMO Onl TOCYIapPCTBEHHBIX
OpraHOB  YaCcTHBIX JIML, JEHCTBUA  KOTOpBIE  CTaBAT MOJ  YIpo3y
(GyHIaMeHTaIbHbIE IIEHHOCTH MEXKAYHapOAHOTO COOOIIECTBA TOCYNapCTB.

TaKKe M IIPU OTCYTCTBHU HEOPEIKHOCTH C UX CTOPOHBI HECYT OTBETCTBEHHOCTH 33 BO3HUKIINH
B pesynbrare dkcmtyaraimu ADC yiiep6 B pasMepe 15 MHUTHOHOB pacuyeTHBIX €IUHHMIL O
EBponeiickomy naeHexHoMy cortameHnio (cT. 7). Cm. Taxke Benckyio Konenmmo o
IpaKJaHCKOW OTBETCTBEHHOCTH 3a siAepHbIil yiep6 1963 roma (Vienna Convention on Civil
Liability for Nuclear Damage, 1963). IIpu 3ToM Ha3BaHHBIE JOTOBOPHI YCTaHABINBAIOT JIMIIb
T.H. MUHMMAJIbHBI CTAQHAAPT OTBETCTBEHHOCTH, KOTOPBIA IOICKUT HMIUIEMEHTAllUH B
HalMoHaJ bHOM mpaBe. CM. Take basenbckuii IIporokon o006 OTBETCTBEHHOCTH U
KOMIIGHCAIIMK 3a YIepO, IPUYHHEHHBIH B pe3y/bTaTe TPAHCIPAHUYHOW MEepeBO3KH OMACHBIX
oTxof0B M ux yrmameHus 1999 roma (Basel Protocol on Liability and Compensation for
Damages resulting from Transboundary Movements of Hazardous Wastes and their Disposal,
1999); Mexnynaponuyro KOHBEHIMIO O TpakZaHCKOM OTBETCTBEHHOCTH 3a YIIepO oOT
3arpsisHeHns HeThio 1969 roma (International Convention on Civil Liability for Oil Pollution
Damage, 1969); KoHBeHLHI0O O TpakJaHCKOM OTBETCTBEHHOCTH B OOJIACTH MOPCKUX
nepeBo3oK sepHbIX BemecTB 1971 roma (Convention Relating to Civil Liability in the Field
of Maritime Carriage of Nuclear Material, 1971); Mexnynaponuyro Konseniuo 006
OTBETCTBEHHOCTH W KOMIICHCAIIMH 3a yiiepd B CBSA3M C MEPEBO3KOW MOPEM OIMACHBIX M
BpenHbIX BemecTB 1996 roma (International Convention on Liability and Compensation for
Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea,
1996). bonee moxpo6HO 1o manHOMY Bompocy cM. C. Tomuschat, The Responsibility of Other
Entities: Private Individuals, in: J. Crawford/A. Pellet/S. Olleson, The Law of International
Responsibility, 2010, 317, 323.

[To mamnomy Bompocy cM K. Koeltz, Menschenrechtsverantwortung multinationaler
Unternehmen, 2010; D. Buntenbroich, Menschenrechte und Unternehmen, 2007; E. Decaux,
La responsabilité des entreprises multinationales en mati¢re de droits de 1’homme, 2010; Cm.
taoke Jloknan CrenuansHOro IpeACTaBHTENs [eHepanbHOro cekperaps IO BOIPOCY O
IIpaBax YeNOBeKa M TPAHCHALMOHAIBHBIX KOPHOPAIMAX W NPYTUX NPENNpHATHAX J{icona
Pyceu, PykoBopsimue NPHHIMIBI MPEIIPHHUMATEIBCKON IEATeNEHOCTH B acleKTe IIpaB
yeyoBeKka: ocyiiecTieHne pamok Opranmzanmn OObenuHeHHBIX Harmii, Kkacaromuxcs
«3aIIUTHI, COONIONEHHUS U CPENICTB MPaBoBoit 3ammuTh», 21.3.2011 (nmpeacTasnser coboii cBox
PEKOMEHALNKH OTHOCHTEIBHO Mep, KOTOpble HEOOXOAMMO NPEANPHHMMATh B  LEISAX
NPEIOTBPALICHNs. HEONaronpusTHOTO BO3/CHCTBHMS Ha IpaBa 4YeNOBEKAa, BO3HHUKAIOLIETO B
CBS3M C TPENIPUHUMATEIIBCKON NeATeNbHOCTEI0). [Ipenmpunsaras B nokymente «Hopwmbl,
Kacaromuecsi 00f3aHHOCTEH TpPaHCHALMOHANBHBIX KOPIOPAlMil M OPYTHX MPEANPHATHID
MONBITKa C(HOPMYIHPOBAaTh T. H. TpPsIMble OOS3aHHOCTH OblIa HEraTMBHO BOCHPHHSATA
MHOTMMH rocymapcTBamMi. CrienuanbHBIH  NPEACTaBUTENb [ eHepalbHOTO — CceKpeTaps
00OCHOBBIBAJ CBOH TPOEKT BO MHOTOM uepe3 «3allUTHBIE 0053aTeNbCTBA» TOCYIAPCTB H
MopaJbHble 00s13aTenbcTBa KoMmnaHui (J. Ruggie, Report of the Special Representative of the
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Oco0eHHO OTYETIMBO 3TO IPOSIBIICTCS Ha NPHMEPE aKTOB MEKIYHAPOIHOTO
Teppopu3Ma U nmparcTBa. Ho Takke u B cepe OXpaHbI OKPYKAIOIICH CpeIbl
WA MEXTyHapOIHOTO SKOJIOTHYECKOTO MPaBa HAHOCUMBIN yIep0, Kak MPaBuiio,
SIBIIETCS PE3YNIBTaTOM JICHCTBUI YAaCTHBIX JIMIL.® YTPO3bI, BO3HUKAIOIINE B CBS3U
C JEATENbHOCTBIO YACTHBIX JIMI, 3aTParvBalOT caMble pa3lUYHbIe 001acTH
MeKIyHapoaHoro mpaBa. Cioma OTHOCATCS, HallpuMep, OCYIIECTBICHHE Mep TI0
MOJICP)KaHUI0 M OOECIEYCHHUIO MHpa, IPaBO BOOPYKEHHBIX KOH(IUKTOB
(TyMaHUTapHOE MEXAYHAPOTHOE MPABO), TIPABO OXpaHbl OKPYKAIOIICH cpelbl U
MEXKIYHApOAHOEC MOPCKOE IIpaBO, a TaKKe MEKIYHAPOIHOE IIPaBO IIPaB
yenoBeka. IloaToMy Bompoc 00 OTBETCTBEHHOCTH TOCYIApCTB 3a JACHCTBUS
YaCTHBIX JIAI, €CIH OTH JCWCTBHA CO3HAIOT Yyrpo3y M IIEHHOCTEH,
MOJUIEKAIUX MEXIYHAPOIHOM 3allluTe, U O JOCTATOYHOCTH CYIIECTBYIOLIMX
MIPaBOBBIX HOPM, HAIlPaBICHHBIX HAa MPOTHBOICHCTBHE aKTyaJbHBIM YIpO3aM,
Cle[lyeT HMCCJIeJOBaTh UMEHHO B KOHTEKCTe OOIIMX MPaBMII MEXAYHAPOIHOIO
npasa.*

ITocne kparkoro oOmiero 0030pa ACUCTBYIOIIMX MPABHJI OTBETCTBEHHOCTH
TOCYHapCTB B CTaThe MpeJronaraeTca oOCYIUTh 3TH MPOOIEMBI NPH ITOMOIIN
psifa TNpUMEpOB M3 CyIeOHOM TNpakTUKM, B KOTOPHIX OblIa NpU3HAHA
OTBETCTBEHHOCTh TOCYHAApCTB 3a JeHCTBHMSA dYacTHBIX jui. [Ipm stom Oonee
JIeTalbHO PACCMATPUBAETCS, B YACTHOCTH, BOIIPOC O TOM, KaKHe MPEANOCHUIKU
JIOJDKHBI OBITH BBIIOJHEHBI B KOHKPETHOM CIIy4ae, YTOOBI TOCYIapcTBa MOTIIH
OBITh TIPUBIICYCHBI K OTBETCTBEHHOCTH W KAaKHWE KOHKPETHBIE OOS3aHHOCTH
CIIEAYIOT M3 3TOro A rocymapcTB. Ha 3Tolf ocHOBe mpejaraercst BapHaHT
CHCTEMATH3al[iN CJIOXKMBIIETOCS B JAHHON OONACTH TpPEHEICHTHOIO MpaBa,
KOTOPOE B NOCIEAHEE BpeMs ObLIO CYIECTBEHHO PACIIUPEHO U AOMONHEHO. [1pu
9TOM YKa3bIBAIOTCS Talkke W Oojee HOBBIC TEHIACHIUHM DPA3BHUTHS, KOTOPHIC
00O0CHOBBIBAIOT 3alIUTHBIE OOS3aHHOCTH TOCYJAPCTB Takke M BHE IIPEIENOB
CBOMCTBEHHOM M TUIMYHOI ISt TOCynapcTB chephl ACITCIEHOCTH.

Secretary-General on the Issue of Human Rights and Transnational Corporations and Other
Business Enterprises: Guiding Principles on Business and Human Rights: Implementing the United
Nations «Protect, Respect and Remedy» Framework, 21.3.2011, DOC A/HRC/17/31).

*ITOBOPOTHBEIM MOMEHTOM B 3TOM 0ONAacTH crajno peuieHue 1o neny Trail Smelter. B
pe3yibTaTe SKCIUTyaTalldd KaHAICKOrO MPENIPHATHS IO MOJYYeHHIO CBHHIA W IIMHKA,
PacHoNoKEeHHOTO BONMM3M aMEPHKAHO-KaHAACKOW TPAHUIBI, AMEPHKAHCKOH CTOpOHE ObLI
MIPUYNHEH 3HAYUTENbHBIH dKoNTormueckuil ymep6. ApOUTpaxHBIi Cyq B 3TOM Jelie MpH3HAI
OTBETCTBEHHOCTh KaHazpl 3a TpaHCTpaHUUYHBIH yIIepO, HAHECEHHBIH YacTHBIM KaHAICKUM
npeanpusatueM; cMm. Trail Smelter (United States v. Canada) (Award), UNRIAA III 1905-1982
(16.4.1938 & 11.3.1941).

‘IMompobHOE HCCIIENOBAHUE JAHHON MpOONEMATHKU ObUIO MPENIPUHATO Ooliee JBYX
JecAaTHIeTHi ToMy Hazan B pabote 4. Epiney, Die volkerrechtliche Verantwortlichkeit von
Staaten fiir rechtswidriges Verhalten im Zusammenhang mit Aktionen Privater, 1992.
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II. HpaBOBoe PeryjiupoBaHnme OTBETCTBEHHOCTHA IoCyaapCcTB

1. UaauBuAya I M3MpOBAHHBIN 101X0/

TpaauiMOHHO B  MEXIYHapOJHOM IIpaBe JEHCTByeT NpaBHJIO, YTO
rOCyIapcTBa HECYT OTBETCTBEHHOCTH TOJBKO 32 WX COOCTBCHHBIC NCHCTBHAL.®
Yxe Iyeo Ipoyuii (Hugo Grotius) B cBoeii pabote De jure belli ac pacis® u Ha
9TOH OcHOBe Takxke U Omep de Bammenv (Emer de Vattel)” npunepXuBainch
B3DIIIA, YTO MEXKAY [CHCTBHEM TOCydapcTBa W JIEHCTBUSMH OTHEIBHBIX
UHAUBUIOB CJEAyeT MPOBOIUTH paszinuuue. locygapcTBy He MOXeT OBITh
BMEHEHO JI000€ YIyIICHHE WIH HEHaJIe)Kallee MOBEICHHE €ro IOIIaHHBIX.
HesaBucumo oT TOTrO, 4TO /U TOCymapcTBa (M3MYECKM HE MOXKET BO BCEX
YaCTHOCTAX ACTCPMUHUPOBATL IIOBEACHUE U )IeﬁCTBPISI OTACJIBbHBIX JIMI H
rapaHTHPOBATh COOMIONEHHE BCEX MPABUIL, MOZOOHOE «TOCYAapPCTBO TOTAIHLHOTO
nagsopa» (Uberwachungsstaat; «nomnuieiickoe rocylapcTBo»), Kak yKa3bIBal
Bammenv®, mpornBopeumno Obl TakkKe NPUHIWIAM YaCTHOH aBTOHOMHH,
CaMOCTOSITEJILHOCTH W IEPCOHAIBHON OTBETCTBEHHOCTH WHAWBHIA. B 3ToM
CMEBICIIC OTKa3 OT KOJJICKTUBHON OTBETCTBCHHOCTH TOCYIAapCTBa 3a ICHCTBHSI
WHIUBUIA HAXOMUTCS B TpaAWUIK [IpOCBEIICHNS B OTpaXkaeT MPUBEPIKCHHOCTh
coo0miecTBa TOCYIapCTB IIEIAM 3alllUThl HMHAWBHIYyMa IPOTHUB OIEKH CO
CTOpOHBI TocymapcTBa. OH COOTBETCTBYET, BMECT€ C TeM, TaKkKe H
COBPECMCHHOMY IIOHUMaHHIO IpaB YCJIOBCKaA, C KOTOPBIM MPETCH3U
TOCYIapCTBEHHOH BIIACTH HA OCYILECTBICHHE BCEOOBEMITIONIETO KOHTPOIIS ObLIa
OBl IpocTo HecoBMecTHMa.” [IpHHINI, B COOTBETCTBHHU C KOTOPBIM I'OCYAApCTBa

’J. A. Hessbruegge, The Historical Development of the Doctrines of Attribution and Due
Diligence in International Law, N. Y. U. J. Int’l L. & Pol. 36 (2004), 265 u nance.

SH. Grotius, De jure belli ac pacis, Bd. 3, Kap. XXI, II, I und 2: «No civil Society, or other
public Body, is accountable for the Faults of its particular Members, unless it has concurred
with them, or has been negligent in attending to its Charge. St. Austina very aptly
distinguishes between the peculiar Faults of Individuals, and public Faults committed by the
Concurrence of a Multitude. »

'E. de Vattel, Le Droit des Gens, ou Principes de la Loi Naturelle, vol. 2, (1758) translated
by Charles G. Fenwick (1916), CHAPTER VI, Of the Concern a Nation may have in the
Actions of her Citizens.

8E. de Vattel (cnocka 7), § 73: «The acts of individuals are not to be imputed to the nation.
However, as it is impossible for the best regulated state, or for the most vigilant and absolute
sovereign, to model at his pleasure all the actions of his subjects, and to confine them on
every occasion to the most exact obedience, it would be unjust to impute to the nation or the
sovereign every fault committed by the citizens. We ought not then to say in general, that we
have received an injury from a nation, because we have received it from one of its members.»

B 3TOM e cMbIC/Ie BhIpaswics Takke Mexamepukanckuii Cyn M0 IpaBaM 4YesOBeKa:
«The protection of human rights, particularly the civil and political rights set forth in the
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HE HECYT OTBETCTBEHHOCTh 3a JIIOOBIE MEHCTBHA, NPEANPUHATHIE HA UX
HAIlMOHATBHOW TEPPUTOPUU, UM COOTBETCTBEHHO 3a JEHCTBUS CBOMX IPaXK/aH,
MIpU3HAH TaKXKe Ha YPOBHE MEKAYHAPOIHOTO 0ObIgHOTO mpasa.'’ Tak Hanmpumep,
«[IpuHIMIBI, Kacaromuecss BONPOCOB TOCYNAapCTBEHHOW OTBETCTBEHHOCTHY,
KoTOpble ObutM BbIpaboTaHsl Komuccueil 1o MEXIyHapOZHOMY MpaBy
Opranm3amun O0senuaeHHbx Haruit (KMIT), npexycmarpuBarot, B 4aCTHOCTH,
YTO FOCYJapCTBa HECYT OTBETCTBEHHOCTh TOJBKO 32 OMPEACICHHBIC IPUCBACMBIE
(BMeHsIeMBIC) UM HapyIICHUS 0053aTeIbCTB. "

Convention, is in effect based on the affirmation of the existence of certain inviolable
attributes of the individual that cannot be legitimately restricted through the exercise of
governmental power. There are individual domains that are beyond the reach of the State or to
which the State has but limited access. Thus, the protection of human rights must necessarily
comprise the concept of the restriction of the exercise of state power.» The Word «Laws» in
Article 30 of the American Convention on Human Rights (Advisory Opinion) OC-6/86,
9.5.1986, Inter-Am. Ct. H.R. Series A No. 6, myHkr 21.

"Hanpumep, B pemenuu no neny Korfu-Kanal Mexaynaponnbiii Cyn OOH, kacasch
BOIIPOCAa OTHOCHUTENBHO OTBETCTBEHHOCTH AJOaHMM 3a ymiepO, KOTOpPBIX IOTepHel
OpHTaHCKUH BOSHHBIH KOpaOllb OT B3pBIBA MHHBI, IOCTAaHOBHJ, YTO OIWH JHIIb KPHUTEPHH
TEepPUTOPHANBHOTO CYBEPEHHTETa caM Mo cebe He SBIIeTCS HOCTATOYHBIM, YTOOBI
obocHOBaTh 0TBeTCTBeHHOCTh Andanun. Corfu Channel Case, ICJ Reports 1949, 4, 18.

"B cBoem Kommenrapum k ctatbe 11 Ipoekra cTareii 06 OTBETCTBEHHOCTH TOCYIAPCTB 3a
MesxayHaporHo-tiporuBonpaBHbie akThl ([ICOI') Kommccnsi, B 4acTHOCTH, YCTaHOBHIIA:
«OO6mmit TPUHIOMI, BBIBEACHHBIH M3 TOCYIAPCTBEHHOW IIPAaKTHKH ¥ MEXITYHAPOIHBIX
CYIeOHBIX pEIICHUH, 3aKII04aeTcsi B TOM, YTO MOBEJCHHE JIMLA WIM TPYNObl JIHI, He
NEWCTBYIOIMX OT HWMEHH TOCyIapcTBa, HE CUYMTAeTCs JesHHEM ToCylapcTBa  II0
MeXIyHapomgHoMy TpaBy», Komuccus Mexaynaponnoro IIpaBa, Kommentapuii k IIpoekty
cTateif 00 OTBETCTBEHHOCTH TOCYAAapCTB 3a MEXKIYHapOIHO-TIPOTUBOIPABHBIE AKTHI,
Esxerogank Komuccnn Mexnynaponuoro IIpasa, 2001, 1. 11, Yacts Bropas, [KMII, IICOI'-
KOMMeHTapui] cratest 11, myHKT 2. CM. TaxKe K BOIPOCY 00 aBTOHOMHH WJIM aBTOHOMHOCTH
yacTHhIX Jiny, Tam ke, [maBa II, mynkr 2-3: «Teopernuecku moBeAeHHE BCeX JIIONEH,
KOPIIOpAaIMii WIIM OpraHU3aIii, CBI3aHHBIX C TOCYAapCTBOM B CHITY TPaKAAHCTBA, OOBIYHOTO
MecTa JKHTEIbCTBA WJIM MECTa PETHCTPAldH, MOXET OBITh IPHCBOCHO TOCYIAPCTBY
HE3aBUCHMO OT TOTO, HUMEIOT JIM OHH KaKoe-THOO OTHOIICHHE K TOCYIapCTBEHHOMY
yIpaBleHHio. B MexxayHapomHOM IpaBe TakoW MOAXOA HE HCIOIb3yeTcs, YTO 0OYyCIOBICHO
KaKk CTPEMJICHHEM OTrPAHHYUTh OTBETCTBEHHOCTh IIOBEIECHHEM, B KOTOPOM TOCYIapCTBO
yJacTBYeT Kak CTPYKTypa, TaK W HEOOXOJMMOCTBIO TIPH3HAHUS aBTOHOMHOCTH JIHI,
JEUCTBYIOIUX IO CBOEMY COOCTBEHHOMY YCMOTPEHHIO, a HE IO YKa3aHHIO KaKOTo-THOO
TOCYIapCTBEHHOTO opraHa. Takum o0pa3oM, o0Iiee IpaBUI0 COCTOHUT B TOM, YTO TOCYIAPCTBY
Ha MEXyHapOJHOM YpOBHE IIPHCBANBAETCS JIMIIb ITOBEACHHUE €r0 OPraHOB YIPABICHUS I
NPYruX CYOBEKTOB, ACHCTBYIOLIMX IO yKa3aHUIO, MOJ PYKOBOACTBOM MJIHM MOJ KOHTPOJEM
TaKUX OPTaHoOB, T.€. arCHTOB rOCYIAPCTBA.».
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2. HpaBmIa IMMPUCBOCHUSA ITOBECACHUSA I'OCYAAPCTBY

OTBETCTBEHHOCTh HACTYIMAET JIUIIL TOTJA, KOTMa JCHCTBHE MOXKET OBITh
MIPUCBOEHO TOCYNapcTBy. [Ipearmochiky A1 3TOr0 CPOPMYIUPOBAHBI, OTHAKO, B
JOCTaTOYHO Y3KUX paMKax: 0o TpeOyeTcs IEWCTBHE NPH OCYIIECTBICHUU
rocynapctBeHHbIX (yHKuui (cT. 4, 5, 9 IlpoekTa ctareit 06 OTBETCTBEHHOCTH
rocynapcts - [ICOI'), kKoHTpodb co cTOpoHBI TocyaapceTia (ct. 8 [ICOIY), mbdo
MoCJeayIolIee MPU3HAHKUE TOCYJAPCTBOM JAHHOTO IeHCTBUS (TMOBEICHUS) B
kadectBe cobctBeHHOTo (cT. 11 TICOI). B 3THX ciyyasx COOTBETCTBYIOIIEE
MOBEACHUE CUYUTACTCS JEHCTBHEM TOCYIApCTBa. XOTS STO PasTpaHHUYCHUE HE
SIBIISICTCS. B CBOMX JIETANISAX aOCONIOTHO OECCIIOPHBIM, OJHAKO, C TOYKH 3PCHHS
paccMaTpuBaeMOro  37ech  BONpOca HET  HEOOXOAMMOCTH  IOApOOHO
OCTaHABJIMBATLCA HA 3TUX PA3JIMYHBIX BapUAHTaX. C 0I[HOI71 CTOPOHBbI, OHU 6I)I.HI/I
yKe TOAPOOHO OOCYKIEHBI B CHENHAIBHON JHTEparype,'” ¢ Ipyroil CTOPOHEI,
OHH, 0ECCIOpPHO, HE OXBaTBIBAIOT TE CIy4Yadh, B KOTOPBIX YaCTHOC JIHIIO
JEMCTBYET B MOJIHOM OTPBIBE OT I'OCYJAPCTBEHHOI'O KOHTEKCTA U HE CYLIECTBYET
HUKAKOW CBS3M C HOCHUTEISIMH TOCYIapCTBEHHBIX (yHKIWi.” B ciydasx
«KYUCTO» YaCTHBIX I[eﬁCTBPIﬁ, KOTOpbIC u SABIIAKOTCA npeaMeToM
HIDKECIIETYIOMIETO HCCIIENOBAaHMS, TNPHCBOCHUE IIOBENCHHS TOCYNApCTBY IO
o011eMy NPEeACTAaBIEHUIO, HECOMHEHHO, HCKITIOUCHO.

II1. 3amuTHBIE 00A3AaHHOCTH FOCYIAPCTB KAK OCHOBA
OTBETCTBEHHOCTH

IIpu paccMoTpeHHH cilyyaeB, KOT[la HE CYIIECTBYET HMKAKOM CBSA3U MEXIY
JeCTBHEM YaCTHBIX JIML U TOCYIapCTBOM, KoTopasi Obuia Obl 3HAYUMOM C TOYKU
3peHMsl MPaBWJI MPUCBOCHHSA, i1 0OOCHOBAHMs OTBETCTBEHHOCTH TOCYIApCTB

2Cm. nmo pmamnomy Bompocy J. Crawford/A. Pellet/S. Olleson (cuocka 1); ILC, ARS
Commentaries (cHocka 11); J. Wolf, Die Haftung der Staaten fiir Privatpersonen nach
Vélkerrecht, 1997; G. Arangio-Ruiz, State Fault and the Forms and Degrees of International
Responsibility: Questions of Attribution and Relevance, B: Le Droit International au Service
de la Paix, de la Justice et du Développement. Mélanges Michel Virally, 1991, 25; J. Griebel,
Die Zurechnungskategorie der de facto-Organe im Recht der Staatenverantwortlichkeit, 2004;
J. Crawford, The International Law Commission’s Articles on State Responsibility, 2002, 91
U Janee.

Yucto dakTHueckas CBI3b MEXK/IY TOCYIAPCTBOM M YaCTHBIM JIMIIOM HITH COOTBETCTBEHHO
OJIHO TOJIBKO T.H. Ka3yaJbHOE MPHYNHECHNE UK TIPOCTOE MPU3HAHUE NIPHIUHHO-CIICICTBEHHOI
ces3u (Verursachung) mo oOueMy NPHU3HAHUIO HE SIBISIIOTCS JIOCTaTOYHBIM OCHOBAaHHEM,
KMII, KommenTapuii k IICOI” (caocka 11), ['maBa II, myHkT 4.
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TpeOyrorcss uHble noaxonsl.' K cokanenuto, BbpaboTaHHble Komuccuei mo
MexayHapogHoMmy mpaBy OOH mnpaBuia NpUCBOEHHUS MO HAcToALIee BpeMs
MPEMATCTBYIOT OOpameHni0 K MomoOHBIM albTepHAaTHBaM. Ecim, Hampumep,
U3ydeHne Bolpoca 00 OTBETCTBEHHOCTH OTPAHUYMBACTCS HCCIICIOBAaHHEM
COOCTBEHHO MPaBOHAPYIIAIOIIETO ACHCTBUS U ACHEKTaMH €ro NMPUCBOCHUS, TO
IpHA OTOM YIYCKAIOTCSA W3 BUAA aJbTePHATHBHBIC OCHOBAaHUSA W (PAKTOPHI
MPUBSI3KM TOCYAAPCTBEHHON OTBETCTBEHHOCTH, KOTOpPBIE HMMEIOT OTHOLICHHE
HETIOCPEICTBCHHO K MOBEJCHUIO CAMUX TOCYJapCcTB. B KauecTBe TaKOBBIX MOTYT
OBITH NPHHATHI BO BHUMAHHUE, B YAaCTHOCTH, OOS3aTeNbCTBA, ACHUCTBYIOLINE B
OTHOIIICHUU TOCYAApCTB, B (opMe UX 0OS3aHHOCTEH IO 00CCHEUCHUIO 3aIUTHI
(Schutzpflichten) wmm ux 00sA3aHHOCTEH JEeHCTBOBaTh JOOPOCOBECTHO U C
pasyMHoOIi ocMoTpuTenbHOCTBIO (Sorgfaltspflichten), HecoOIIOIeHHE KOTOPBIX
MIPEACTABIsCT COOOH  aBTOHOMHOE, CaMOCTOSTEIBHOEC OCHOBAaHHE — UIS
roCyJapcTBEHHOH 0TBeTCTBEHHOCTH."” C OHOI CTOPOHBI, TOCYIAapCTBA HE MOTYT
OBITE MPUBJICYCHBI K OTBETCTBEHHOCTH 3a ,Z[eﬁCTBPIH YaCTHBIX JIUI[ IIpU
OTCYTCTBUH Yy TOCICTHHUX KaKOW-THOO CBSI3M C OpraHaMH TOCYIapCTBEHHOM
BJIACTH MM HOCUTEIISIMH TOCYIapCTBEHHBIX (pyHKIuil. C Ipyroit CTOPOHEL, eciu
TOCYIapCTBa, OIHAKO, 00s13aHb! TIPUHAMATE OIpE/ICICHHBIC 3alIUTHRIE MEPHI, U
€CJIM OHH HE BBIIONHSIOT COOTBETCTBYIOIINE 00s13aTENbCTBA, TO OHU COBEPILAIOT
TE€M CaMBIM IIPaBOHAPYIICHHWE, KOTOPOE BIICUET 3a COO0M WX MEXIyHAapOIHO-
MPaBOBYIO OTBETCTBCHHOCTH AK€ B TOM Cllydae, €ClH NpUYUHSIoNmee ymepo
JICHCTBUE OCYIIECTBICHO YaCTHBIMHM JIUI[aMHU. "

1. «Ilo3uTHBHDBIE» 00SI3aHHOCTH npeaocTaBJCHUA 3AIUTLI

Takue 00s3aHHOCTH OBUIM TIPH3HAHBI CHayaja B OONACTH PEryIUpOBAHHS
MpaB UHOCTPAHIICB B OTHOIIICHUH CIy4acB, KOTJa HHOCTPAHHBIC TPAXKIAHE HE IO
CBOEH BHHE OKAa3bIBAJIMCH KEPTBaAMU TPECTYITHBIX )IeHHI/Iﬁ B TOCYyHapCTBC
npeObiBaHusl. B COOTBETCTBMM € HOpMaMu OOBIYHOTO IIpaBa, TOCYAapCTBa

"“Io manomy Bompocy cM. D. Anzilotti, Cours de Droit International 1929, 432, 437, 469;
em. taxxe D. Anzilotti, La Responsabilité Internationale des Etats a Raison des Dommages
Soufferts par des Etrangers, RGDIP 13 (1906), 5.

“Bosnee moapo6HO 06 OGA3aHHOCTAX IPEIOCTABIECHUS 3AIUMTHL, CBSI3aHHBIX C MPABaMH
yenoBeka, cM. S. Stahl, Schutzpflichten im Volkerrecht — Ansatz einer Dogmatik, 2010.

"*Tak manpumep, 310 610 NpusHano Komurerom OOH 10 JIMKBUAALIMY JUCKPUMHHALIMM
B OTHOUICHHH EHIIMH [P PACCMOTPEHUH BOMPOCa 00 OTBETCTBEHHOCTH 3a IPECTYILICHUS,
CBSI3aHHBIC ¢ IPUMEHEHUEM Hacwims: «States may also be responsible for private acts if they
fail to act with due diligence to prevent violations of rights or to investigate and punish acts of
violence, and for providing compensation.» Komurer OOH 1o JHKBHIANNHN JUCKPUMHHAIHA
B OTHouleHHH >xeHiuuH, OOmas pexomenmauust 19, nyHkr 9 (The Committee on the
Elimination of Discrimination against Women, General Recommendation 19, myHkT 9).
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00s13aHBI IPUHAMATE HA/UICKAIIIE MEPHI, 9TOOBI IIPEAOTBPALIaTh BO3MOKHOCTD
COBEpILEHUs MOJOOHBIX MPAaBOHAPYLIEHUH, BO3MEIIATh IPUYMHEHHBINA yIiepo u
OCYIIECTBJIITh ~ YIOJIOBHOE IIpecie]oBaHUE IpaBoHapywmuteneil.”” Eciu
TOCYOapCcTBO CO CBOEH CTOpOHBI TpeHeOperacT BBHITOMHEHHEM  3TOU
0053aHHOCTH, TO COIYIACHO MEXIYHapOJHOMY IpaBy OHO JOJDKHO HECTH
OTBETCTBEHHOCTH. [Ipy 3TOM peus BOBCE HE UAET O MPOU3BOAHON, aKIIECCOPHOU
OTBETCTBEHHOCTH 32 COOOLIHMYECTBO C MPECTYIMHUKOM, KOTOpasi Obl BIeKa 3a
cO0O¥ MOJTHOLIEHHYIO OTBETCTBEHHOCTh 32 MOBEJICHUE YaCTHBIX JIUI] B MOJHOM
o0BeMe, a 0 CaMOCTOSITENBEHON Ccriel(prIeckoll OTBETCTBEHHOCTH rOCyaapcTaa.
[Mocneansas WckIO4YaeTcs, €CIM CO CTOPOHBI TOCYAapcTBa ObLIa TMPOsBICHA
Heo0X0MMasi OCMOTPUTEILHOCTh, YTOOBI IPEIOTBPATUTH MMOIOOHBIC NeHCTBHUS.
[ToaroMy B 3TOM cilydyae TOBOPST TaKkKe O MEXAYHAPOJHO-TPABOBBIX
0053aHHOCTAX JIeHiICTBOBATh JI0OPOCOBECTHO u OCMOTPHUTEIILHO
(Sorgfaltspflichten). B Hacrosiliee BpeMsl Haludue OSTHUX 00sg3aHHOCTEH
MPHU3HAETCS B PA3IMYHBIX O0JACTAX MEXAYHApOJHOTO TpaBa.”’ B nanpHelem

"TIpuMepOM 3TOr0 MOMKET CIYXKUTh PacCMOTpeHue aena Tellini, B KOTOpOM HCCIIEA0BAINCE
00CTOSTENbCTBA THOCTH HWICHOB MEXKIYHAPOTHOH KOMHCCHH MO ONPEACICHUI0 TPAHHUIIBI
mexny I[permeit m Anbanmeit. B cBoem pemieHun crenpmanbHas Komuccus OpHCTOB,
Ha3HayeHHass 1o mopydennto Jlurm Hamwii, ycTaHoBWIa, YTO OTBETCTBEHHOCTH 3a
NIPECTYIUICHNS, COBEPIICHHbIE YacCTHBHIMU JIMIIAMU, SIBIISIeTCS 0O0OCHOBAaHHOW TOTrJa, KOraa
TOCYIapCTBOM He OBLIM NMPUHSTH HaJUICKAIFe MEPHI M0 NMPEAyNPEKACHUI0 U HaKa3aHHIO 32
npectyrieHne. MexXIyHapoIHOe IpaBo, PEryTHpYIollee CTaTyC HHOCTPAHHBIX TpaXkJIaH,
TpeOyeT OT TrocylapcTBa IpPOSIBICHHS OCO0OH OCMOTPHUTENBHOCTH, €CIHM pedb HUIeT 00
nHoctpaHuax. Tellini Case, League of Nations, Official Journal, 4th Year, No. 11, November
1923, 1349 u nanee; nmo ganHoi npobneme takxe Janes Case (Laura M. B. Janes et al. U.S.A.
v. United Mexican States), General Claims Commission, UNRIAA, vol. IV, 82-98
(16.11.1925). OTHOCHTENBFHO BOMpPOCa OO0 OTBETCTBCHHOCTH TOCYHAapCcTBA MPEOBIBAHUS
apOUTpaXKHBIM CyJ MOCTaHOBWI cienyromiee: «International law imposes on a nation the
obligation to take appropriate steps to prevent the infliction of wrongs upon aliens and to
employ prompt and effective measures to apprehend and punish persons who have committed
the wrongs.» (91). B atom xe cmbicne takxke Youmans Case (Thomas H. Youmans (U.S.A. v.
United Mexican States), General Claims Commission, UNRIAA, vol. 1V, 110-17
(23.11.1926).

¥Tesuc o coobHmuecTBE (COy4acTHH) ObLT OTKIOHEH B YK€ IIUTHPOBAHHOM PELIEHHH 0
neny Janes (cHocka 17), 87.

K Bompocy O cTaHgapTe OCMOTPUTENBHOCTH B (OpMe «pasyMHOH CTerneHn
3abotuBocTH» (reasonable diligence) cm. Wipperman Case (U.S.A. v. Venezuela), J. B.
Moore, History and Digest of the International Arbitrations to Which the United States Has
Been A Party, 1898, vol. 111, 3039.

Cwm. Taxxke CT. 2 KOHBEHIMM MPOTHMB MBITOK M JAPYIUX JKECTOKMX, OECUENOBEYHBIX MIIH
YHIDKAIOUIUX JOCTOMHCTBO BHIOB oOpaimieHus U HakasaHus 1984 roma (Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984); ct. 4
KoHBeHIMYU 0 MpEeIOTBpAIleHHH W HAKA3aHUU MPECTYIUICHUH MPOTHB JIUI, IOIb3YIOLIAXCS
MEKIyHApOJTHOW 3aIUTOM, B TOM YHCIIe JUILIoMaTHueckux areHToB 1973 roma (Convention
on the Prevention and Punishment of Crimes against Internationally Protected Persons,
Including Diplomatic Agents, 1973); ct. 11 KouBeHuuum o Ge30macHOCTH IepcoOHaa
Opranun3anun O0beauHeHHBIX Haluii u cBsi3anHoOro ¢ Heil nepconana 1994 roma (Convention
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Ipeanonaraercd INPOWUIIOCTPUPOBAaTh 3TO Ha IpPUMEpPE [BYX BaKHBIX
MpEeLECHTOB.

a) Jles1o o 3axBate 32,10:)kHMKOB B Terepane

Bomnpoc 00  00s3aHHOCTAX  TNPENOCTABICHHS 3allUTBl B OOJNACTH
JMTUIOMAaTHYECKOTO W KOHCYJIBCKOTO IIpaBa OBII, KaK W3BECTHO, NPEAMETOM
paccmotpenusi u pemenust Mexnynapoanoro Cyna OOH B nene o 3axsame
sanoocnukog 6 Tezepane. Vccnemyss 0OCTOATENBCTBA 3aHATHA aMEPHUKAHCKOTO
IIOCOJIbCTBA JEMOHCTpaHTaM, MexayHaponuelii Cyn npumien K BBIBOLY, 4YTO
HNpaHnom He OBUIM TPHHATHI BCE HEOOXOMUMBIC MEpbI, YTOOBI 3alUTHTh
MOCOJBCTBO M €ro IIepCcOHall OT aTak JAEMOHCTPAaHTOB M YTOOBI
BOCTIPEIISITCTBOBATH B3STHIO COTPYIHUKOB IIPEICTaBUTEIHCTBA B 3AJIOKHUKH.’'
Vke B caMOM Hauajie OECIOPSJIKOB aMEpUKaHCKas CTOpPOHA HEOJHOKPATHO
MPOCHIIa UPAHCKUE OPTaHbl BJIACTH O MOMOINU. TeM He MeHee, OQUIHaIbHbIC
OpraHbl HE NPENNPUHLIN HHUKAKAX JCHCTBUI, YTOOBI MPENOTBPATHUTH WU
MPEKPATHTh IITYpM 3JaHUs AEMOHCTpaHTaMu. MexayHapoaHslit Cyn yBHIET B
9TOM HapyUICHHE 00S3aHHOCTEH MPUHIMAIOIIETO TOCYIapCTBa 10 00ECICUCHUIO
3aIIUTHI 3/1aHUS MIOCOJIBCTBA U €ro mepcoHana.” MpaHCKoe MpaBUTENBCTBO HE
MPEANPHUHSUIO MPAKTHYCCKH HUKAKUX ACHCTBUH, YTOOBI MPEAyNpEeIuTh IITYPM
MOCONBECTBA WJIM NPUHYAHTH JEMOHCTPAHTOB IOKHHYTH TeppuTopHio. Kax
IpUHUMaloIee rocynapctBo, Mpan, cormacHo pemenuio Cynma, OblT 00s3aH
NPUHATE MEPHl 10 OXpaHe IIOCONBCTBA M €ro COTPYIHHKOB.” besmeiicTBue
WPAHCKUX OpraHOB M HENPHHATHE WMH COOTBETCTBYIOIIMX Mep SBHIIOCH
HapyIIeHHEM HE TOJNbKO BEHCKMX coOIIamieHui, KacalomMXCsl BOIPOCOB

on the Safety of United Nations and Associated Personnel, 1994); ct. 15 MexayHapomHoii
KOHBEHIUH 0 6oprbe ¢ 6oMO0oBbIM TeppopuamoM 1997 ronma (International Convention on the
Suppression of Terrorist Bombings, 1997).

'Cm. pemerme Mexnaynapognoro Cynma OOH mo gemy «O6  aMepuKaHCKOM
JUIIOMaTHYECKOM M KOHCYNbCkoM miepconane B Terepane» (United States Diplomatic and
Consular Staff'in Tehran), ICJ Reports 1980, 3, 32, myHKT 63-66.

2United States Diplomatic and Consular Staff in Tehran (cnocka 21), 32, nynkr 67: «The
inaction of the Iranian Government by itself constituted clear and serious violations of Iran’s
obligation to the United States under the provisions of Article 22, paragraph 2, and Articles
24, 25, 26, 27 and 29 of the 1961 Vienna Convention on Diplomatic Relations, and Articles 5
and 36 of the 1963 Vienna Convention on Consular Relations.»

B United States Diplomatic and Consular Staff in Tehran (caocka 21), 30, mynkr 61: «By a
number of provisions of the Vienna Convention of 1961 and 1963 Iran was placed under the
most categorical obligations, as a receiving State, to take appropriate steps to ensure the
protection of the United States Embassy and Consulates, their staffs, their archives, their
means of communication and the freedom of movement of the members of their staffs.»
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IUIUIOMAaTHICCKOTO W KOHCYJIBCKOTO TIpaBa*, HO H HOPM  OOBIYHOTO
MEXIyHapOIHOTIO Mpasa.”

b) deno Velisquez Rodriguez

OCHOBHBIM OOBEKTOM 3aIlIUTHI B BEHINIE YHOMSHYTBIX CIIydasX, B KOTOPBIX
ObUIM TIOATBEPKACHBI 00S3aHHOCTU TOCYAApCTB MO MPEOCTABICHUIO 3aILUTHI,
ObuTo0 oOecricueHHEe HAa TEPPUTOPHH TOCYJAApCTBA NpaB HHOCTpaHIEB (WK
JpyruX MPaBOBBIX LIEHHOCTEH, CBA3aHHBIX C HHOCTPAHHBIM DJIEMEHTOM). YKe C
1980-bIX TOIOB MOXHO, OIHAKO, KOHCTAaTHPOBaTb IIOXOXKEE pa3BUTHE U B
o0NacT! 3alIMTHl ITIPaB YEJIOBEKa, KOTOPOE HAYMHAET OXBATHIBATH TAKXKE H
00s13aTeNIbCTBA 1O TIPEAOCTABIEHUIO 3alIUTHl B OTHOIICEHHH COOCTBEHHBIX
rpaxnan.” Hanbosiee M3BECTHBIM M C TEX TOpP, TaK CKas3aTh, «ITyTEBOJHBIMY B
9TOM CMbICIIE TIPELEeNeHTOM, B3STHIM M3 MPAKTHUKH (QYHKIMOHUPOBAHHSA
MEKaMEPUKAHCKOW CHCTEMBl 3allUThl IpaB 4eJOBEKa, MPECTaeT pelicHHEe
Mexamepurkanckoro Cyna mo mpaBaM 4elloBeka 1o neny Veldsquez Rodriguez
(1988). B aToMm aene peus 1j1a 0 cyabOe TOHAYPACCKOTO CTYACHTa, KOTOPBIA ObLT
MIOXMILEH HEU3BECTHBIMHU JIMLIAMH U € TEX 0P O MECTOHAXOXKIEHUN KOTOPOIo HE
ObUIO HUKAaKUX CBEICHUH. YUYUTHIBAs TOTJAIIHIO IMPAKTHUKY HCYE3HOBEHHUI
monei B [oHmypace, IMeIHCh Bce OCHOBAHMUSI IOJIaraTh, 4TO €ro y)Ke He ObUIO B
*uBbIX. [Ipy 3TOM HEe MOIIO OBITH OJHO3HAYHO ITOATBEPKICHO, B KAKOW Mepe B

#Ct. 22 a63. 2 BeHckolf KOHBEHIHS O JUIUIOMATHUECKHX CHomeHHsX 1961 roma
(Convention on Diplomatic Relations, 1961): «Ha rocymapctBe mnpeOBIBaHHS IJICKUT
crienuaNibHas O00SI3aHHOCTh MPUHHMATH BCE HAJUICHKAIIUWE MEPBI JUIS 3alUTHl MOMEIICHUI
MPEICTABUTENBCTBA OT BCSKOTO BTOPXKEHUS WM HaHeceHus ymepba [...].» CT. 29 Tpetbe
npeiokeHie BeHCkoM KOHBEHLMs O JAMIUIOMAaTHYeCKMX cHoweHusax: «locynapcTBo
npeObIBaHUA 0053aHO [...] MPUHUMATH BCE HAIICHKAIIUEC MEPBI VIS MPESAYIPEKICHUSI KaKUX-
JIMOO TOCATATENbCTB Ha €r0 JIMYHOCTS |[...].»

B United States Diplomatic and Consular Staff in Tehran (cuocka 21), 31, myHkr 62.

*TToMHMO J€Jl, KOTOpHIE SBISIOTCS HEMOCPEICTBEHHBIM HPEIMETOM DPACCMOTPEHHS B
JAHHOM CTaThe, BOMPOC 00 00sM3aHHOCTSAX TOCYIAPCTB 00ECIIEUNBATh 3AIUTY PACCMATPHBAIICS
Erponetickum CyaoM 10 mpaBaM 4YeOBeKa U B psje Npyrux nen: National Union of Belgian
Police v. Belgium, 27.10.1975, Series A No.19; Swedish Engine Drivers’ Union v. Sweden,
6.2.1976, Series A No. 20; Young, James and Webster v. the United Kingdom, 13.8.1981,
Series A No. 44; X and Y v. the Netherlands, 26.3.1985, Series A No. 91; Plattform «Arzte fiir
das Lebeny» v. Austria, 21.6.1988, Series A No. 139; Powell and Rayner v. the United
Kingdom, 21.2.1990, Series A No. 172; Costello-Roberts v. the United Kingdom, 25.3.1993,
Series A No. 247-C; Lopez Ostra v. Spain, 9.12.1994, Series A No. 303-C; 4. v. the United
Kingdom, 23.9.1998, Reports of Judgments and Decisions EGMR 1998-VI; Art. 2 Abs. 1
European Convention on Human Rights: Osman v. the United Kingdom, [GC], 28.10.1998,
Reports of Judgments and Decisions EGMR 1998-VIII, nyukr 116; Z and Others v. the
United Kingdom [GC], 10.5.2001, Reports of Judgments and Decisions EGMR 2001-V; E
and Others v. the United Kingdom, 26.11.2002, XKano6a No. 33218/96.
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€r0 WCYC3HOBCHHWH OBUIM 3aMeIllaHbl BOCHHBIC WIIM CIEUCTYyKObl.” TeMm He
MEHee, 3Ta CUTyalus Oblja TUITMYHOW I PacpOCTPAHEHHOHN TOTJa MPaKTUKH
MTOXUIIEHNS OTITO3UIIMOHHBIX JEATeNeH, KOoTopasi, €CIM M He MOJIePKUBAIACh
MPaBUTEIBCTBOM, TO TI0O MEHBIIIEH Mepe BOCIIPHHUMAIACh UM C HEAOIMYCTHMOMN
TOJIEPaHTHOCTHIO M HE TIPECiIeI0Baach B yTOJIOBHOM MOPSIKE.

Cyn mOCTaHOBMII, YTO TOCYAApCTBO HECET OTBETCTBEHHOCTh HE TOJBKO 3a
HapyIICHHE IpaB YEIOBEKa, €CIM COOTBETCTBYIONIEE JCHCTBHE MOXKET OBITH
IPUCBOEHO (BMEHEHO) €My, a 4YTO OHO HECET OTBETCTBEHHOCTb COINIACHO
MEXyHapOJAHOMY IIpaBy TaKKe U B TOM CIIy4yae, €CJIM OHO HE BBIIIONHAET CBOEH
00f3aHHOCTH NPHUHATH HaJIeKallMe Mepsl B IEIIX NPEAOTBPAIICHUS
HapyILEHU}! [IPaB YeJIOBEKA U HE pearupyer Ha HUX:

«Hapymienne mpaB, NpH3HAHHBIX B KOHBEHINH, COBEpIICHHOE B pe3yIbTaTe
JefCTBHI TOCYHapCTBEHHOTO OpraHa WM JHI, KOTOPBIE HCIIONB3YIOT CBOE
JOJDKHOCTHOE IOJIOKCHWE, BMEHSeTCS rocyaapcTBy. TeM He MeHee, STHM He
olpe/eIeHbl HU BCe 0OCTOSTENBCTBA, IPU KOTOPBIX TOCYIapcTBO 00s3aHO IIPUHUMATh
MEphl M0 MNPEAYNPESKICHHIO, PACCICAOBAHWIO M HAKa3aHHWIO HApYIICHHH TNpaB
YeJIOBeKa, HU BCE CIIy4ad, B KOTOPBIX TOCYJApPCTBO MOXET OBITH IPH3HAHO
OTBETCTBEHHBIM 3a HApymIeHHWs OSTHX IIpaB. He3akoHHBIE IEeHCTBHSA, KOTOpPHIE
HapymaloT MpaBa 4YeloBeKa M KOTOphIE CHadala He MOTYT OBITh HEHNOCPEICTBEHHO
BMEHEHBI TOCYapcTBy (HAIpPUMEp, SCIH JSHCTBHE COBEPIICHO YACTHBIM JIMIIOM HIIH
JIMIIOM, KOTOPOE HE MOXET OBbITh HACHTH()HIMPOBAHO) MOTYT BJIE€Yb 3a CO0O
MEX/YHApOIHYIO OTBETCTBEHHOCTh IOCYIapCTBa, HE BBUJY CaMOTO aKTa, HO BBUIY
OTCYTCTBUS JODKHON OCMOTPHTEIBHOCTH (HEHUCIONIB30BAHMS HA/UTCKAIINX IIPOLELYP
- npum. nepeg.) B LEISIX NMPEIOTBPAILCHHUS HAPYIICHUH MM PEardpOBaHUS Ha HUX B
cooTBeTcTBUH ¢ TpeboBaHusiMu Konsenuuu ([A] ny violation of rights recognized by
the Convention carried out by an act of public authority or by persons who use their
position of authority is imputable to the State. However, this does not define all the
circumstances in which a State is obligated to prevent, investigate and punish human
rights violations, nor all the cases in which the State might be found responsible for
an infringement of those rights. An illegal act which violates human rights and which
is initially not directly imputable to a State (for example, because it is the act of a
private person or because the person responsible has not been identified) can lead to
international responsibility of the State, not because of the act itself, but because of
the lack of due diligence to prevent the violation or to respond to it as required by the
Convention).»”

OO0s13aHHOCTD JeliCTBOBATh JI00pOCOBECTHO u c pasyMHOI
OCMOTpHUTENLHOCTEIO (Sorgfaltspflicht) Obua BeiBeeHa CyZoM Ha OCHOBE CT. 1
a03. 1 Awmepukanckoii KoHBEeHIMHM 1O TmpaBaM 4eJOBEKa, IO KOTOPOH
JIOTOBapHBAIOIMECs CTOPOHBI O00s3aJMCh yBaKaTb mpaBa W  CBOOOJBI,

TVeldsquez Rodriguez v. Honduras, Pemenue ot 29.7.1988, Int.-Am. Ct. H.R., Ser. C, No.
4 (1988), mynkTsl 147-148.
BVeldsquez Rodriguez v. Honduras (crocka 27), myHkr 172.
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ycTaHoBieHHbIe KoHBeHIMEH, 1 obecneuusams MX ocyliecTsienue.” 3 atoro
cienyer, kak 3aimounn Cyn, 4To TocygapcTBa 00s3aHBI OpPraHHU30BBIBATH
TOCYNapCTBEHHBIE CTPYKTYPBl TaKMM 00pa3oM, 4TOOBl OHM OBUIM B COCTOSIHUU
IOPUIMYECKH 00eCIeunBaTh IOJB30BaHME MpaBaMH deloBeka.* B wactHOCTH,
OHU JIOJDKHBI 00ecIreunBarh IMPEIOTBPAIIECHHE, PACCICIOBAHIE U HAKa3aHUE 3a
Clyyan HapyImIeHHH TIpaBa dYeloBeKa W IPENOCTABIATE MAaKCHMAaJIbHO
BO3MOXHOE BO3MEILEHHE 3a MPUYMHEHHBbIH yiiep6. [IpuHsATHE OIHUX TOJBKO
3aKOHOJATENBHBIX Mep, Mo MHeHuto Cyna, ans 3Toro HegocraroyHo.”' ITomumo
3TOTO, TOCYIapCTBEHHBIC OPTaHBl JOJDKHBI CBOMMH AKTUBHBIMH JEHCTBUSIMHU
obecrieunBath 3((EKTUBHOE OCYLIECTBICHUE NMPEAYCMOTPEHHBIX B KOHBEeHIMHU
mpaB.” B paccMmarpmBaeMOM cCilydae HENpPUHATHE HEOOXOAMMBIX Mep IO
pacciefoBaHUI0 U YTOJNOBHOMY IPECIEAOBAHUIO OBUIO PACIEHEHO Kak
HapymieHHe OOsM3aHHOCTH JICHCTBOBaTh JOOPOCOBECTHO W C  PasyMHOU
OCMOTPHUTENBHOCTBIO.

PCr. 1 a63. 1 Amepukanckoii Konpenuuu npas uenoseka (American Convention on
Human Rights): «['ocynapcTBa-ydacTHuKH HacTosme KoHBeHIIH 0053yI0TCS yBaXKaTh IpaBa
U CBOOONBI, NPU3HAHHBIE B Hel, M OOECredyMBaTh Ui BCEX JIML, HaXOILIMXCS IMOJ HX
IOpUCAUKIHEH, CBOOOIHOE ¥ MOJIHOE OCYIIECTBICHUE TUX NpaB M cBoOO 6e3 KakoH-1nbo
JMCKPUMUHALIMH 110 TIPU3HAKY PaChl, [[BETA KOXKH, 110J1a, A3bIKA, PEIUTHH, MOJTUTHICCKUX UITH
UHBIX YOCKICHHH, HAIMOHAJIHFHOTO WM COLMAIBHOTO MPOUCXOXKACHHUS, SKOHOMUYECKOTO,
COCJIOBHOTO WJIM Kakoro-inbo MHoro couuajibHoro nonoxenus. (The States Parties to this
Convention undertake to respect the rights and freedoms recognized herein and to ensure to
all persons subject to their jurisdiction the free and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language, religion, political or other
opinion, national or social origin, economic status, birth, or any other social condition. )».

OVelasquez Rodriguez v. Honduras (crocka 27), mynkt 166: «The second obligation of the
States Parties is to ‘ensure’ the free and full exercise of the rights recognized by the
Convention to every person subject to its jurisdiction. This obligation implies the duty of the
States Parties to organize the governmental apparatus and, in general, all the structures
through which public power is exercised, so that they are capable of juridically ensuring the
free and full enjoyment of human rights. As a consequence of this obligation, the States must
prevent, investigate and punish any violation of the rights recognized by the Convention and,
moreover, if possible attempt to restore the right violated and provide compensation as
warranted for damages resulting from the violation.»

Veldsquez Rodriguez v. Honduras (caocka 27), myHKT 167 u jajee; B TOM K€ CMbICIIE U
ECIIY B pemenun mo pery Opuz v. Turkey, 9.6.2009, JKamo6a No. 33401/02, myHkr 146:
«The legislative framework preventing effective protection for victims of domestic violence
aside, the Court must also consider whether the local authorities displayed due diligence to
protect the right to life of the applicant’s mother in other respect.»

2Velasquez Rodriguez v. Honduras (cuocka 27), mynkr 167: «The obligation to ensure the
free and full exercise of human rights is not fulfilled by the existence of a legal system
designed to make it possible to comply with this obligation - it also requires the government
to conduct itself so as to effectively ensure the free and full exercise of human rights.»

“Ha 5TOM OCHOBaHMM B WTOre ObUla MpPU3HAHA OTBETCTBEHHOCTh lOHjypaca, He
IPUHSBIIETO HAJICKANIMX MEpP MO OOCCIEUCHHIO MpaBa HA JKM3Hb, JHYHYIO CBOOOIY U
JOCTOIHOE obOpartenue, cM. Veldsquez Rodriguez v. Honduras (caocka 27), myHKT 194.
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B Hacrosmiee BpemMss MOXHO NMPHUBECTH W LENBIH PSI APYTHX CIy4YacB W3
MPaKTUKA MEXyHAPOJHOW 3allUThl MpaBa 4YEJIOBEKa, B KOTOPHIX ObLIA
Mpu3HaHa 00sA3aHHOCTh TOCynapcTBa 00ECIeunBaTh 3allUTy TpaBa Ha JKU3Hb U
(PU3MYIECKYI0 HEMPUKOCHOBEHHOCTh MPOTHUB HAPYIICHHHA CO CTOPOHBI YaCTHBIX
mun.*  Taxke wu  EBpomeiickuit cyn mno mnpaBam uyenoeka (ECIIY)
TIPUAECPKUBACTCS] aHAIIOTHYHOTO TOAX0AA.” DTOT MPUHIIUI UMEET 3HAUYCHUE He
TOJIBKO TOTJ[a, KOT/[a MPUYACTHOCTh OPraHOB TOCY/IaPCTBEHHON BIACTH HE MOXKET
ObITh ycTaHoBNieHa. OH TIPUMEHSIETCS NTaKe W TOTJA, KOTZa YacTHOE JIMIO 0e3
COJCWCTBUSA CO  CTOPOHBI  TOCYIapcTBa  yrpoXkaeT MM  HapyllaeT
OCHOBOIIOJIATAIOIIE TIpaBa 4YeJOBEKa, a OpPraHbl TOCYIapCTBEHHOW BIIACTH
0e3eicTBYIOT (Kak HampuMmep, B Clydasx OBITOBOTO HACHJIUS, B KOTOPBIX

*B kauecTBe IpPaBOBBIX OCHOBaHWiII B c()epe yHUBEPCATBHOM 3allMTHI IPaB YeJOBEKA
JEHCTBYIOT CIIEyIOIINE MOJOKEHHs: CT. 2 a63. 1 MexxayHapoaHoro IlakTa o rpaxaaHCKuX K
TIONUTHYECKHX TpaBax 1966 roxa: «[...] yBaxkats u obecriednBars BeeM |...] (to respect and to
ensure)». CMm. no naHHomy Bompocy Komuter no mpasam uenoseka, MIII'TIII, 3ameuanue
obmero nopsiaka No. 6: mpaBo Ha xu3Hb (cT.6), 30.4.1982, mynktsl 2-4 (Human Rights
Committee, CCPR General Comment No. 6: The Right to Life (Art. 6), 30.4.1982, paras. 2-
4); Komuter no npasam uenoseka, MIII'TIII, 3ameuanue obmero nopsiaka No. 16: mpaBo Ha
3aIUTY JUYHYIO U CEMETHOIT )KU3HH, Ha HEPHKOCHOBEHHOCTb JKIJIMILA ¥ KOPPECHOHACHIIHH,
a Take Ha 3amuTy dectH u pemyrammd (cr.17), 8.4.1988, mynkr 1 (Human Rights
Committee, CCPR General Comment No. 16: The Right to Respect of Privacy, Family, Home
and Correspondence, and Protection of Honour and Reputation (Art. 17), 8.4.1988, para. 1);
Komurer mo mpaBam uenoBeka, MIIT'TIII, 3ameuyanue obmiero mopsiaka No. 31: xapakrep
00IIero FOPUINYECKOro 00s3aTeNIbCTBA, HAJNAaraéMoro Ha rocylapcrBa-ydacTHUKOB Ilakra,
21.4.2004, CCPR/C/74/CRP.4/Rev.6, mynkt 8 (Human Rights Committee, General Comment
No. 31 on Article 2 of the Covenant: The Nature of the General Legal Obligation Imposed on
States Parties to the Covenant, 21.4.2004, CCPR/C/74/CRP.4/Rev.6, para. 8. Cm. Takxe
KoMHTET 1O IKOHOMHYECKHM, COLHMAJBHBIM M KYJIBTYpHBIM IIpaBaM, 3amedaHue OOIIero
nopsiaka Ne 15: mpaBo Ha Boxy, E/C/2002/11, 20.1.2003 (Committee on Economic, Social and
Cultural Rights, General Comment No. 15: The Right to Water, E/C/2002/11, 20.1.2003);
KOMHTCT M0 DKOHOMHYECCKHM, COLUAJIBHBIM H KyJ'II)TyprIM InpaBsam, 3aMe‘{aHPIe 06U.ICFO
nopsaka Ne 14: mpaBo Ha HAWBBICIIMHA JOCTHXXHUMBIH ypoBeHb 310poBbs, E/C.12/2000/4,
11.8.2000, mynkT 33 (Committee on Economic, Social and Cultural Rights, General Comment
No. 14: The Right to the Highest attainable Standard of Health, E/C.12/2000/4, 11.8.2000,
para. 33); Komurer mo mpaBaMm peOeHka, 3amedaHue obmero mopsaka 5, O6mue Mepsl 1o
ocymectinennto KonBenmum o mpaBax pebenka, CRC/GC/2003/5, 27.11.2003, myskt 1
(Committee on the Rights of the Child, General Comment No. 5: General Measures of
Implementation of the Convention on the Rights of the Child, CRC/GC/2003/5, 27.11.2003,
para. 1). B paMkax eBpomneHcKOW CHCTEMBbI 3alllUTHI MpaB uenoBeka: cT. 1 EBpomerickoi
Konsenuuu no npasam yenoBeka 1950 roga: «[...] obecneynBarOT KaxaoMy, HaXosIeMycs
oA WX IOPUCAMKIMEH, mpaBa M CcBOOOABI (secure recognition to everyone within their
jurisdiction the Conventional rights)». Xots Adpukanckas XapTus npaB yeJoBeKa H HApOIOB
(African Charter on Human and Peoples’ Rights) 1981 roma He comepXHT aHaJIIOTHYHOMN
HOpMBI, TeM He MeHee, Adpukanckas KomuccHs Mo mpaBaM 4ejoBeKa M HApOJOB TaKKe
NpU3HaJa HaJW4he IOJOOHOH OO0S3aHHOCTH TOCYAApCTB IO IPEIOCTABICHHIO 3aIlUTHI:
Commission Nationale des Droits de |’'Homme et des Libertés v. Chad, African Commission
on Human and Peoples’ Rights, Comm. No. 74/92, 1995, nynkt 22: «[...] the government had
a responsibility to secure the safety and the liberty of its citizens [...].»
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MOJMIUST BOTIPEKH TIPOCHKOAM JKEPTBEI O TMOMOIIM HE BMEIIMBACTCS B
npoucxoaduee). Ilpumepom 3ToMy MOXET ciayXxuth pereHue Cyna B jaese
Opuz npomue Typyuu (2009), B KOTOpoM OBLIO YCTaHOBJIICHO HapyIICHUE
KoHBeHmmm B pe3ynbTaTte HENPHHATHS TOCYIAPCTBEHHBIMH OpTaHAMH Mep
MPOTHUB MPOTUBOIIPABHBIX MOCATATEIbCTB CYNPYra, YIPOXKaBIIECTO KU3HU CBOCH
KEHBI U ee MaTepH. B manHOM KoHKpeTHOM ciydae Cya HCCIefoBall BOIPOC O
TOM, BBITIOJNHIUIM JI OPTraHbl TOCYAAPCTBEHHOW BJIACTH JICKANIYI0 Ha HHUX
0053aHHOCTh TI0 TPUHSATHIO MPEIYNPEAUTEILHBIX MEp JJIS 3allUThl KEPTBHI.”
CymiecTBeHHOE 3HAUCHHE JIS PELICHUS BOIPOCA O HAPYIICHHH OOS3aHHOCTH
JIeCTBOBATh JJOOPOCOBECTHO M C Pa3syMHOH OCMOTPUTEIHHOCTBIO MMEET MpHU
3TOM TO OOCTOSITENBCTBO, 3HAJAM WIM MODIHM JH 3HAaTh OpPraHbl BIACTH O
BO3MOXKHOH yrpo3e.

B caMbIx pa3snuuHBIX 00JAcTAX MEXAYHApOIHOTO MpaBa OOA3aHHOCTH MO
MPEJOCTABIICHUIO 3aIUThl WM TPUHATHIO HAJICKAIIUX Mep MPHU3HAHBI B
Hacrosilee BpeMs B (opMe OOS3aHHOCTEH MPEANPUHUMATH OIPENCICHHBIC
neiicteusa. Mexaynaponusiit Cyn, HallpuMmep, B pellieHuH 1o Aeny o Konsenyuu
o eenoyuoe («bBochus u Ilepyecosuna npomue Cepbuu u UYepnozcopuuy)
nmocTaHoBmI, uto Cepbus COTIACHO MEXAYHAPOJHOMY MpaBy JOJDKHA HECTH
OTBETCTBEHHOCTb 33 HENPUHATHE TOCYJapCTBEHHBIMM OpraHaMU Mep INpPOTHB
akTtoB reHouuga B Cpebpenuye.® Tem cambIM, JeWCTBHE 0053aTENILCTB IO
MPEOCTABICHHUIO 3aIIUThl OBUIO PACIPOCTPAHEHO 3a Mpeneibl COOCTBEHHOM
TeppuTopun rocyaapctBa. OcHOBaHHMEM Uil 3TOro crana cr. 1 Koweenyus o
npeodynpesicoeHuyu npecmynieHuss 2eHoyuod U HAaKkazauuy 3a HEro, KoTopas
YCTaHABIHMBAET, YTO TOCYIApCTBA-YIACTHUKU OOS3YIOTCS NPHHUMATH MEPHI IO
MPEeJOTBPALICHUIO M Haka3aHWio TeHouuga. [Ipu s3TOM gdeilicTBuUEe d3TOM

*Bonee moapobHo mo maHHoMy Bompocy cMm. C. Drége, Positive Verpflichtungen der
Staaten in der Europédischen Menschenrechtskonvention, 2003.

*Cr. 4 nur. ¢ Jlexnapanun 06 UCKOPEHEHMH HACHIIMS B OTHOLIEHMH eHumH 1993 rona
(Declaration on the Elimination of Violence against Women, 1993): «ynensaTh Hammexariee
BHMMaHHE BOIIPOCAM NPEAYIPEKICHHS AKTOB HACUIIHA [...] HE3aBHCHMO OT TOTO, COBEPIICHBI
JIM TaKMe aKThl TOCYAapCTBOM HITH yacTHbIME Jriamu (exercise due diligence to prevent [...]
whether those acts are perpetrated by the State or by private persons).»

"Opuz v. Turkey (cuocka 31), mynkr 131: «On the above understanding, the Court will
ascertain whether the national authorities have fulfilled their positive obligation to take
preventive operational measures to protect the applicant’s mother’s right to life. In this
connection, it must establish whether the authorities knew or ought to have known at the time
of the existence of a real and immediate risk to the life of the applicant’s mother from criminal
acts by H.O. As it appears from the parties’ submissions, a crucial question in the instant case
is whether the local authorities displayed due diligence to prevent violence against the
applicant and her mother, in particular by pursuing criminal or other appropriate preventive
measures against H.O. despite the withdrawal of complaints by the victims.»

3Cm. Mesxaynaponnsiit Cyn OOH, [eno, xacaioweecs npumenenus Komsenyuu o
npedynpesicOeHul npecmynienus 2enoyuoa u naxazanuu 3a neco (bBocnus u I'epyezosuna
npomug Cepbuu u Yepnocopuu), Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, ICJ Reports 2007, 43.
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O0SI3aHHOCTH, COTVIACHO OyKBaJbHOMY TEKCTY HOpPMBI, HE OTrpPaHHYCHO B
TEPPUTOPUATILHOM OTHOIIEHHWH. [IoMHUMO 3TOro, 00S3aHHOCTH IO NPHUHITHIO
HaJUIeKAIINX MEp PErylrupyloTcss U B MEXIyHApOIHOM HKOJIOTHYECKOM IIpaBe,
HampuMep, B BHIE OOSI3aHHOCTH TOCYAApCTB, MPUHUMATh MEPHI C IEIBIO
MpeayNpeaUuTh 3HAYUTENBHBINA yIIEpO OKpYKalollel cpeie IpYyrux rocyaapcTB
WIM B MHBIX MECTaX, HE HaXOAALIMXCS IOA IOPUCAUKLUEH WIN KOHTPOJIEM
Kakoro-JInbo rocynapctBa’. AHaJOTHYHBIE MPHHLUIBI JEHCTBYIOT TaKKe U B
MEXIyHapoaHOM MopckoM mpaBe”. [TomoOHbIe 00S3aHHOCTH MPETYCMOTPEHEI B
MEXIYHapOAHOM TyMaHUTApHOM TMpaBe W B TMpaBe, peryIupyoueM

*Tlo BOmPOCY O BBHITEKAIOIIEM M3 OOBIMHOIO MEKIYHAPONHOTO MpaBa OOS3aTeNbCTBE K
OPHHSITHIO BCEX BO3MOXHBIX Mep Ui HPEAYNpPEekKICHHsS TOro, YTOOBI HE TEPPUTOPUH
rocyaapcTBa WIM HE TEPPUTOPHH, HAXOISIICHCS IIOA FOPHCIMKLKEH TrocymapcTBa, He
OpeANPUHUMANINCE JCHCTBHS, NPUYMHSIONMNE 3HAYMTEIBHBIN yIiepd uisd OKpyXKaromen
cpenbl apyrux rocyaapcts cMm. Pulp Mills on the River Uruguay, ICJ Reports 2010, 14, 56,
nyHKT 101. OcHOBaHWMeM s BBIBEACHUS IOJOOHOTO 00S3aTeNbCTBA MOXKET CIYKHTh
MPUHIAI «IOJDKHOU noOpocoBecTHOCTH (due diligence)». CM. Taxke KoHcymbraTuBHOE
3akmoueHne Mexaynaponsoro Cyna OOH «OTHOCHTENBHO MPAaBOMEPHOCTH Yrpo3bl WITH
MpUMEHEHHs sinepHoro opyxkus (Legality of the Threat or Use of Nuclear Weapons)y,
Advisory Opinion, ICJ Reports 1996, 242, nyukr 29; neno o Lac Lanoux (Espagne v. France),
UNRIAA XII, 281-317 (16.11.1957); neno Trail Smelter (caocka 3); [Tpuamumn No. 2 Puo-ne-
XKaneiipckoit [lexnapamun mo okpyxkatomeid cpere u passutuio (Rio Declaration on
Environment and Development), 1992; cr. 3 Ilpoekta crareii 0 NpenOTBpalleHUH
TPAHCTPAHUYHOTO Bpea OT ONACHBIX BHIOB JESATEIbHOCTH ¢ KoMMeHTapuamu (Draft Articles
on Prevention of Transboundary Harm), UN GA A/56/10, 2001: (mpuHuun sic utere tuo ut
alienum no laedas (none3yiics mpaBamMu 0e3 ymiepOa Js OKpyKaromux)); cT. 194 a63. 1
Koueenmuu OOH mo mopckomy mpaBy (cHocka 1); ct. I, II, VII a63. 2 KonBeHmum 1o
MIPEIOTBPALICHHIO 3arpsi3HEHNST MOpsi cOpocaMy OTXOIOB ¥ Apyrux marepuaios (Convention
on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter), 1972; ct. 2
Benckoli koHBeHIK 00 oxpaHe o30HoBoro ciost (Vienna Convention for the Protection of the
Ozone Layer), 1985; c1. 5, 7 KoHBeHIMM 1O pErylupOBAHUI0 OCBOCHUS MMHEPAJIbHBIX
pecypcoB Antapktuku (Convention on the Regulation of Antarctic Mineral Resource
Activities), 1988; ct. 2 a63. 1 KonBeHunu 00 OLleHKE BO3IEHCTBUS Ha OKPYKAIOLIYIO CPEAy B
TpaHcrpanudHoM KoHTekcTe (Convention on Environmental Impact Assessment in a
Transboundary Context), 1991; ct. 2 a63. 1 KoHBeHIHH MO OXpaHE M HCIONb30BAHUIO
TpaHCIPaHUYHBIX BOJOTOKOB 1 MeXIyHapomHbIX o3ep (Convention on the Protection and Use
of Transboundary Watercourses and International Lakes), 1992.

“Cr. 194 a63. 2 Komsenmuun OOH no mopckomy mpaBy (cHocka 1): « Tocymapcrsa
MIPUHAMAIOT BCE MEpBI, HEOOXOUMBIE JUIsi OOSCIICUSHHsI TOTO, YTOOBI eSTeIbHOCTh MO UX
IOPUCANKINEH WM KOHTPOJIEM OCYIIECTBIIACh TAKMM 00pa3oM, 4TOObI OHAa HE NMPUYMHIIA
yuiepba OpyruM rocyaapcTBaM u ux Mopckoit cpeme [...] (States shall take all measures
necessary to ensure that activities under their jurisdiction or control are so conducted as not to
cause damage by pollution to other States and their environment).»

«[It is] every State’s obligation not to allow knowingly its territory to be used for acts
contrary to the rights of other States». Corfu Channel (cHocka 10), 22.

YICr. 1 XKemepckux Komsenumii 1 — IV, 1949 roma: «Bbicokue JloroBapuBaromuecs

CTOpOHBI 00S3YIOTCSI TPH JIIOOBIX OOCTOSATENBCTBAX COOJIONATH M 3aCTaBIATH COONIONATDH
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OCYIICCTBJICHHE Mep M0  ofecreueHuss MEXAYHApOOZHOIO MHpa H
Oe3omacHocTH®.

2. IToxxoasl k pa3padoTke 001el JOrMATHYECKO KOHUENIIUU

B OonpmuHCTBE CllydyaeB JUCKYCCHS O  MEXKAYHApOJHO-TIPABOBBIX
00s13aTeThCTBAX JIeHiCTBOBATh JI0OPOCOBECTHO u c pa3yMHOM
OCMOTPHUTENILHOCTBIO OTPpaHWYEHA paMKaMH COOTBETCTBYIOIIEH IpaBOBOM
obOmactu.” B mpHHIWINE TpeACTaBIICTCS IPaBOMEPHBIM, YTO KOHKPETHBIC
0053aHHOCTH TOCYIapCcTBa JOJDKHBI ONPEAENATbCA, B KOHEUHOM CYETe,
HUCKIIOYUTCIIBHO NPUMEHUTEIBHO K HpI/ICyTCTByIOLHeﬁ B JTaHHOM KOHKPETHOM
crydae curyannu®. U, TeM He MeHee, BCTaeT BOIpoc 00 OOMHMX MpaBHIiax,

Hacrosmryro Konsenmuro (The High Contracting Parties undertake to respect and to ensure
respect for the present Convention in all circumstances. )»

“Pemenne MexnynaponHoro Cyna B nene «Boernas u nomyeoennas 0esmensHocms 6
Huxkapazya u npomug nee» (Military and Paramilitary Activities in and against Nicaragua),
ICJ Reports 1986, 14, 85, mynkT 157: «[...] it would be clearly unreasonable to demand of the
Government of Nicaragua a higher degree of diligence than is achieved by even the combined
efforts of the other three States.» K Bompocy 00 00s3aHHOCTH HEHTpPANBHBIN JIUI MTPOSIBISTH
JIOJDKHYIO OCMOTPHTEIBHOCTh B YCJIOBUSIX BOOPYXKEHHBIX KOH(uKTOB cM. Alabama Case,
(U.S.A. v. United Kingdom) Moore (caocka 42), vol. 1, 653 (8.5.1871): B mnepuox
I'paxnanckoii BoWHEI B AMepHKEe BOEHHbIE KOpabiu KoH(eZepaToB 3aKas3bIBajNCh B
OpuraHckux koMmmaHusX. OIUH U3 BOGHHBIX KopaOnel cran mpuanHoi Toro, uto CIIA Gbun
HAHECCH 3HAYUTENbHBIN ymiep0. AMepuka OOBHMHMIA BenMKOOPUTAHHIO B HapyLICHHUH
NPHUHIMIA HEWTPAJIUTETa, MOCKONBKY B OPUTAHCKHX TEPPUTOPUATBHBIX BOAAX KOpabiu
OCHAII[AJIACH OPYKHEM.

BKoMuccHs 0 MEXITYHAPOJHOMY NPaBy OIPaHMYMIIACH TIPH Pa3pabOTKe MPOEKTa cTaTeit
00 OTBETCTBEHHOCTH TOCYAAapCTB JIMIIb KOHCTAaTamued, 4YTo OOS3aHHOCTh IPOSIBISTH
OCMOTpPUTEJILHOCTB JOJDKHA OIPEIENATHCS B PAMKax COOTBETCTBYIOMLIEH cepbl MPUMEHEHHMSI.
KMII, [COI'-kommenTtapuii (cHocka 11) cr. 2, mynkr 70; Ilomxomsl mnst pa3paboTku
JIOTMaTHKH B 00JIACTH 3aIUTHI IIPaB deoBeka cM. S. Stahl (cHocka 15).

*“Bompoc 0 TOM, IPEIPUHSIIO JIH FOCYIAPCTBO BCE HEOOXOMMMBIE MEPBI, KOTOPHIE MOXKHO
ObUTO OB Ha Pa3yMHBIX OCHOBaHMSX OXKHIATh OT HEro B JaHHOW CUTYyallMH, C TEM, YTOOBI
[PEIOTBPATUTh HEMOCPEICTBEHHYIO OIMACHOCTh NI JKU3HH, O KOTOPOil OHO 3HAJIO WIIH
JIOJDKHO OBUIO 3HATh, CJIEAYeT HCCIENOBaTh HAa OCHOBAHMHM KOHKPETHBIX OOCTOSTEIHCTB
JaHHOTO enuHuyHOro ciaydas. Cm. Osman v. the United Kingdom (cHocka 26), myHKT 115:
«This is a question which can only be answered in the light of all the circumstances of a
particular case.» Takxe u MexnyHaponubiii Cyn OOH ycTaHOBHJI, YTO KOHKpPETHOE
conepkaHue 00sS3aHHOCTH 00ECIIeUEeHH s 3alUThl BApbUPYETCSl B 3aBUCHMOCTH OT IIPABOBOTO
OCHOBaHHSI B COOTBETCTBUH C OCOOCHHOCTSIMH M XapakTepOM YIpOKaloIleH OMAaCHOCTH.
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(cHOCKa 38), 220 u ci., myHKT 429. CM. Tarke penreHne MexayHapoxHoro TpuOyHana 1mo
MOpCKOMY TIpaBy B Jeie Responsibilities and Obligations of States Sponsoring Persons and
Entities with Respect to Activities in the Area, (Advisory Opinion), ITLOS Case No. 17
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KOTOpBIC MPOSICHSIOT, KaKWE MapaMeTphl 31eCh CleayeT yuuTeiBaTh. Kak Oymer
MOKa3aHO B JaJbHEHIEM, HCCIIEIOBAaHUE MEXKIYHAPOIHOU CyIeOHON MPaKTUKU
06Hapy>KI/IBaCT MHOTOYHMCJICHHBIC TnapaJijieiii MCXKIY npaBujiaMu,
YCTaHOBJICHHBIMA B paszIHYHBIX OTPACIAX IpaBa, KOTOPHIC YKA3bIBAIOT Ha
HaJIM4ue ONPEACIICHHBIX O6H_II/IX npaBul ji1 OOpPEAC/ICHHUA COACPIKAHUA U
paMOK  TIpaBOBBIX  00S3aTeILCTB  JEHCTBOBaTh  JOOPOCOBECTHO  H
OCMOTPHUTENBHO.*

a) [Ipenocrapiienue 3aMMTHI KAK 00beKTUBHAS 0013aHHOCTH MPOSIBJIATH
100pOCOBECTHOCTH U OCMOTPHUTEILHOCTh

OO01u1enpr3HaHHBIM SIBIISIETCS, IPEXKE BCETO, UTO B ClIydae 00sS3aHHOCTEH IO
MPEAOCTABICHUIO  3aIIUTHl pedb HAeT 00 OoOsM3aHHOCTAX  JACHCTBHSA
(Handlungspflichten), pa3ymeeTcss 3TO HE MOApPa3yMeBaeT, YTO TOCYIapcTBa
OepyT mpu 3ToM Ha ceOst 00sM3aHHOCTH TapaHTHUPOBATH pe3yibTar.” Todapko U3
HapyIICHUs OTPEIEeIICHHOTO IPaBa He MOKET aBTOMATUYECKH BBIBOAUTECS yXKE U
HapylieHue 00s3aHHOCTH MpeoCTaBUTh 3amuTy.” Ckopee, peub J0KHA UATU O

(1.2.2011), mynxT 117.

B 53ToM HampaBleHMH TaKkxke HMcClel0BaHue, npoBejeHHoe Pisillo-Mazzeschi, xoTopslii
KOHCTaTHPYeT OmpeeieHHbIe 4epThl cxoncTBa. OCHOBHOE BHHMAHHE OH YIEISET, OIHAKO,
pasrpaHMYeHUI0  00f3aTeNbCTBA  MHPOSBIATH  JODKHYIO  OCMOTPUTENIBHOCTE M
HENOCPEACTBCHHbIX O00A3aHHOCTEH, a HE pPa3BUTHIO JIOTMATHKH IIPUHIMIA JOJDKHOH
OCMOTpPHUTENILHOCTH. B KOHEYHOM cueTe, OH BBICKA3bIBACTCS B IIOJIb3y KOHKPETHON OLCHKH
CYLIECTBOBaHUS OOS3aHHOCTH C Y4YEeTOM CIICHM(UKHM COOTBETCTBYIOLIEil 00macTu mpasa H
YCTaHOBJIEHHOTO B HeW mNpaBoBOro ocHoBaHHs. OH BO3pakaeT IMPOTHB YHHMBEPCAJIbHOH,
Heau(pdEepeHIUPOBAHHON  TPAKTOBKM  PA3UYHBIX  OOS3aTENbCTB B KOHTEKCTE
OTBETCTBCHHOCTH FOCyﬂapCTB U npeajiara€t nNpoBOAUTH pas3jiMvyu€ Ha ypOBHe NEPBUYHBIX
HopM. CM. R. Pisillo-Mazzeschi, B: R. Provost, State Responsibility in International Law,
2002, 97 u manee.

“Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (caocka 38), 221, mynkt 430: «Secondly, it is clear that the obligation in question is
one of conduct and not one of result, in the sense that a State cannot be under an obligation to
succeed, whatever the circumstances, in preventing the commission of genocide: the
obligation of States parties is rather to employ all means reasonably available to them, so as to
prevent genocide so far as possible. A State does not incur responsibility simply because the
desired result is not achieved.» Cwm. taxxe Pulp Mills on the River Uruguay (cHocka 39),
para.187; Responsibilities and Obligations of States Sponsoring Persons and Entities with
Respect to Activities in the Area (cHocka 44), mynkt 110; KMII OOH, Ilpoekr crateii o mpaBe
HECYIOXOAHBIX BHJIOB HCIIOIb30BAHHS MEX/TyHAPOJHEIX BOTOTOKOB, 1994, ct. 7 mynkt 4 (ILC,
Draft Articles on the Law of the Non-navigational Uses of International Watercourses and
Commentaries, 1994): «[Due diligence] is an obligation of conduct, not an obligation of
result.»

Velasquez Rodriguez v. Honduras (crocka 27), nynkr 175: «Of course, while the State is
obligated to prevent human rights abuses, the existence of a particular violation does not, in
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TOM, YTO TOCYJapCTBOM HE OBUIM MPUHSATHE HEOOXOANMBIE MEPHI JJIS 3aIIUTHI OT
omacHocTU. i1 TOro, 4yToOBI 3Ta 00A3aHHOCTH OblIAa HCIOJHEHA, JOCTAaTOYHO
JIUIb, 9YTOOBI OOBEKTUBHO OBLTH TPEANPHUHSITH HaJUICkKAIIUE W MPHEMIIEMbIC
yCUIus, NOCTIKEHHME IMpecielyeMoil ueiau mpu 3ToM He Tpebyercs. Ecnm
TOCYJapCTBO JeJIaeT BCE AJISl HETO0 BO3MOXKHOE, HO, TEM HE MEHee, HapyIICHUE He
yoaercsl TpeAOoTBpPaTHUTh, TO B OTOM CIy4dae HapylIeHHE OO0S3aHHOCTH,
COOTBETCTBEHHO, HE UMEET MECTa.

Kakvie KOHKPEeTHO MepbI JIOJDKHBI OBITh MPUHATHI TOCYAAPCTBOM ISl 3aIMTHI
MPaBOBOW IIEHHOCTH, OMpPENEeNsieTCss Ha OCHOBAaHHMM T.H. OOBEKTHBHOTO
MaciiTada OCMOTPUTEILHOCTH, KOTOPBIA OPHUEHTHPYETCS Ha TO, KaK B JAHHOW
CHUTYaIlUH AEHCTBOBAJIO OBl «pasyMHOE» («I00pOCOBECTHOEY) MPABUTEILCTBO.*
OObeM 0053aHHOCTH TPENOCTABICHHS 3allUThl OOYCIOBIMBACTCS, TaKUM
o0pa3oMm, MacmTaboM OCMOTPHUTEIBHOCTH, KOTOPBIH YCTaHaBIMBAETCSA Ha
OCHOBE COOTBETCTBYIOMIETO IOJIOKEHUS 1eJ1. [Ipr 3TOM BOIPOC CTABUTCS O TOM,
YTO HY)XHO OBIJIO OXHJATh B KOHKPETHOH CHUTYaIlMM OT TOCYIapcTBa B IIEJIOM.*
WNunuBunyaiapHas NPEeIOTBPATUMOCTh HETATHBHBIX TOCICACTBHN HE HMEET
3HAYCHWE; HACTYIUICHHE OTBETCTBCHHOCTH TOCYIapCcTBA HE  3aBHCHT
COOTBETCTBEHHO OT BHHBI KOHKPETHOTO JOJDKHOCTHOTO JUIa. MoTHBaIHs
OTBETCTBCHHBIX JIMIl U UX HAMEPEHHUS HE CYIICCTBEHHBI JJIsl OIICHKH HAPYIICHUS
roCyIapCTBOM 00s13aHHOCTH MPOSIBIIATH JI0OPOCOBECTHOCTD u
OCMOTPUTENIBHOCTD.>

b) CTeneHb 0NaCHOCTH M BLIOOP CPeCTB

IIpu pewmwieHun Bompoca O HapymIeHMH OOS3aHHOCTH  MPOSABIATH
T0OPOCOBECTHOCTh M OCMOTPHTEIFHOCTh HEOOXOIMMO aHAIN3UPOBATH CTETIEHB
ormacHocTH M BBIOOp cpencTB. Ilpexne Bcero, 00A3aHHOCTH NPEAOCTABIATH
3aIUTY MPEAIoIaraeT Hapsiay, C HeNnoCpeOCmBEeHHO Y2podicaloujeli OnacHOCmbIO

itself, prove the failure to take preventive measures.»

“®Cwm. Ipoekr crareit KMII 0 mpemoTBpallleHHH TPaHCTPAHMYHOLO Bpeda OT ONMACHBIX
BuzioB aesrensHocTH, ILC Draft Articles on Prevention of Transboundary Harm (cuocka 39),
cT. 3, myHKT 17.

YL.F.H. Neer and Pauline Neer (U.S.A. v. United Mexican States), UNRIAA 1V, 60, 61-62
(15.10.1926), «insufficiency of government action»; Alabama Case (cHocka 42). Taxkxke U B
pewernu o geny Corfu Channel (cHocka 42) Mexayraponusiii cyn OOH paccmarpuBan
rocynapctso B 1enoM. Ilo manHomy Bompocy cM. Taxoke. Pisillo-Mazzeschi (caocka 45), 131.

*Velasquez Rodriguez v. Honduras (cuocka 27),para. 173: «Violations of the Convention
cannot be founded upon rules that take psychological factors into account in establishing
individual culpability. For the purposes of analysis, the intent or motivation of the agent who
has violated the rights recognized by the Convention is irrelevant [...].» Cm. Takxe H. G.
Venable (U.S.A. v. United Mexican States), UNRIAA 1V, 219, 229 (8.7.1927). Ilo naHHOMY
Borpocy cM. Takxke S. Stahl (cHocka 15), 156 u nanee, 189 u nanee.
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IUIL 3HAYMMOTO OOBEKTa 3aIlMTHl, KaK HANpUMep, IpaBa HA JKU3HB'', UTO
rOCYyIapCTBEHHbIE OpPIaHbl BIACTH 3HAMU UMY OONHCHbI ObLIU 3HAMbL 00 3MOU
onachocmu.”® IIpu 3TOM 3HaueHUE UMEET IPEABUJCHHE WIU INPEICKA3yeMOCTb
(Vorhersehbarkeit) HapyIieHUsl TpaBOBOW IEHHOCTH; 3TO YCIIOBHE CUHTACTCS
BBINOJIHEHHBIM, €CJIM B KOHKPETHOW CHUTyallUd HMENUCh BECKHE OCHOBAaHMS,
YTOOBI MPEAIONIOKHUTh HATMYHE YIPOXKAIOIIeH OMacHOCTH. ™

Ecnu Takme OCHOBaHMS MMEIOTCS, TO Ha TOCYIApCTBE JEKHUT OOSM3aHHOCTH
INPUMEHUTh BCE pa3yMHbIE CPEACTBa A MPEAOTBpalleHus omacHocTH. llpu
9TOM BBEIOOP CPEACTB OPHUCHTHPYETCS Ha MEPONIPHUSITHS, KOTOPHIE MOXKHO
pa3yMHO OXMJaTh B JaHHOW cuTyanuu. Kakue mepsl SBIASIOTCS Pa3yMHBIMH,
ompezemnsieTcs: cebe MpH MOMOIIM TPeX KPUTEPHEB: AOCTYIHOCTb, IPUTOTHOCTh
U COPa3MEpPHOCTb COOTBETCTBYIOIIMX CpeACTB. OTHOCUTENBHO AOCTYNHOCTU
clleflyeT MHOAYEPKHYTb, UYTO OOS3aHHOCTb MPEJOCTABICHUS 3allUTHl  yXKe
W3HAYaJbHO OTPAaHMYUBACTCS MMCEIONIMMHUCS B PACIOPSDKCHHH CPEICTBAMH,
KOTOPBIMHU MOJcem BOCIIONIB30BaThCsl rocyaapcTo.* Eciu, HampuMep, opraHsl
BJIACTH HE UMEJH BO3MOXKHOCTh ITyTEM NPUHATHUS aKTUBHBIX MEp MPEIOTBPATUTH
yOMIICTBO  JKEpTBBI, HapylleHHe OOA3aHHOCTH TPEJOCTABUTH  3AIIHUTY

S'Osman v. the United Kingdom (cmocka 26), mynkt 116 («real and immediate risk to
life). Cm. Taxoke Opuz v. Turkey (cHocka 26), myHKT 131.

2Pemenne Mexnynapogaoro Cyna OOH no nenyApplication of the Convention on the
Prevention and Punishment of the Crime of Genocide (cuocka 38), 222, nynkt 431: «[...]
State’s obligation to prevent, and the corresponding duty to act, arise at the instant that the
State learns of, or should normally have learned of, the existence of a serious risk that
genocide will be committed.» Cwm. Takke IIpoekt crareit KMII o mnpenoTBparueHun
TPaHCTPAaHUYHOTO Bpesia OT OMacHBIX BUIOB AearenbHocTH, ILC, Articles on Prevention of
Transboundary Harm (cHocka 39), ct. 3, myHKT 17; Takke U B pemieHnu 1o aeny Korfu-Kanal
Fall Mexnynaponueiii  cyn  OOH  KoHCTaTHpoBanm — OTHOCHTENBHO — Bompoca 00
OTBETCTBEHHOCTH AJIOaHMH 3a MUHBI, U3-32 KOTOPBIX OBLI MPUYHHEH yIiepd OpHTaHCKOMY
BOCGHHOMY KOpaOIIfo, 4TO TOCYAapCTBEHHBIE OPraHbl JOMKHBI ObLIM 00 3TOM 3HaTh. Corfu
Channel (caocka 10), 18: «[...] knew, or ought to have known, of any unlawful act.» Cwm.
takxe Osman v. the United Kingdom (cHocka 26), myHKT 116: «[...] it must be established to
its [the Court’s] satisfaction that the authorities knew or ought to have known at the time of
the existence of a real and immediate risk to the life of an identified individual or individuals
from the criminal acts of a third party. [...]. [...] avoid a real and immediate risk to life of
which they have or ought to have knowledge.» B aTom e cmbicne Taxxke Akkog v. Turkey,
10.10.2000, Reports of Judgments and Decisions EGMR 2000-X, myHkT 77 # ci1.

8. Stahl (crocka 15), 159 u nanee.

Osman v. the United Kingdom (cHocka 26), myHkT 116: «Mepbl, B paMmMKax HX
nogHOMounid (measures within the scope of their powers).» Ilpu paccmorpeHnn zaena
Alabama CHIA TpeboBamu cienyromuii Macmrad (cHocka 42), 572 u cm.: [A] diligence
proportioned to the magnitude of the subject and to the dignity and strength of the power
which is to exercise it; a diligence which shall, by the use of active vigilance, and of all the
other means in the power of the neutral, through all stages of the transaction, prevent its soil
from being violated; a diligence that shall in like manner deter designing men from
committing acts of war upon the soil of the neutral against its will. Cm. Taxxe S. Stahl
(cHocka 15), 321 u nanee.
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WCKIIIoYaeTcss. B cTonp jke Malol CTeNeHH HapylleHne o00sS3aHHOCTH
HOPEAOCTABUTh 3AILUTY MOXET OTHOCHTBCS K MPHUHATHIO Mep, KOTOpbIE
HEJOIYCTHMBl CONJIACHO MEXKAyHapogHoMy IipaBy.” B To Bpems, Kak
HEOOXOIMMBIC Mephl OTPAHUYMBAIOTCS, TaKUM 00pa3oM, IeHCTBUAMH,
COOTBETCTBYIOIIUMH MEXIYHapOAHOMY IIPaBy, TOCYAapCTBO, TEM HE MEHee, He
MOJXKET CCBUJIAThCS HAa YCTAHOBJIEHHbIE HAIMOHAJIBHBIM IIPaBOM IPaHUIIBI, a
JOJDKHO - €CJIM €r0 3aKOHBl 0 CHX IHOp ObUIM HENOCTAaTOYHBI — YCTPaHHUTh
HegocTaTKu.

IIpun oTBeTe Ha BOMPOC O TOM, KaKUe€ MEPBI SIBJSIOTCS BO3MOXHBIMU JIs
rocynapcTBa, CyIlIeCTBEHHOE 3HaU€HUE UMEET TO, MOXKET JIU U B KaKOW Mepe OHO
MOXKET OKa3aTh BIUSHHE HA ACUCTBUS JIHIA, MPUYMHHUBILETO Bpel UK ymepo.”’
3TO MOXKET BapbHPOBATHECS B 3aBUCUMOCTH OT cuTyanuu. [1pu sToM HE0OX0amMo
yUuTHIBaTh TpU (pakTopa: reorpaduueckoe MONOKEHHE, ONU30CTh K JIUILY,
COBEpIIUBIIEMY JIeficTBHE, W OIM30CTh K JIMILY, HaxoasmieMmycs B onacHocTH. C
TOYKH 3pPEHUS reorpaduIecKoro MOJIOKEHUST OCOOCHHOCTH PErHOHa, B KOTOPOM
BO3HUKAECT Yrpo3a, MOXET HUMeTh OOJNbIIOe 3HaueHWe. B OTAaJeHHBIX U
MaJIOHaCeNeHHbIX pailoHaX Helb3sl OXHUIATh T JK€ BO3MOXKHBIE MeEpbl
MPENOCTOPOKHOCT M 3AlIMThl KaK B TYCTOHAcCEJEHHBIX [EHTpax C
COOTBETCTBEHHO Pa3BHTOW HHPPACTPYKTYpOi.™

leorpaduueckass ONM30CTh OPraHOB BIACTH K MECTY COOBITHIA HWMEeT
3HAUCHHE, B YACTHOCTH, B TEX CIy4asX, IIe Pe4b HACT O IPUHATUH MEpP IPOTHB
HApPYIICHUH HOPM MEXIyHApOJHOTO IIpaBa, COBEPIICHHBIX 3a TPAHUICH.
Mexnynapoasaeiii Cyn OOH B cBoem pemenun mo aeny o Kowgenwyuu o
eenoyude («bocnus u I'epyecosuna npomus Cepouu u Yeprozopuuy) ykaszan Ha
TO, UTO IPH SKCTPATEPPUTOPHATIBHBIX YTPO3aX MHOTOE 3aBUCHT OT (PaKTHIECKUX

SApplication of the Convention on the Prevention and Punmishment of the Crime of
Genocide (cnocka 38), 221, nmynkt 430: «The State’s capacity to influence must also be
assessed by legal criteria, since it is clear that every State may only act within the limits
permitted by international law.»

*4labama Case (cuocka 42), 613. Cm. takke cr. 27 Benckoit KouseHuuu o mpase
MEXIyHApOIHBIX JOrOBOpoB, 1969. Ilo manHOMY Bompocy Takxke S. Stahl (cHocka 15), 324.

’Cm. Pemenne Mexaynaponnoro Cyna OOH mo neny Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (cHocka 38), 221, myHkt 430:
«Various parameters operate when assessing whether a State has duly discharged the
obligation concerned. The first, which varies greatly from one State to another, is clearly the
capacity to influence effectively the action of persons likely to commit, or already
committing, genocide.»

*8Leonor Buckingham, (Decision) (Great Britain v. United Mexican States), UNRIAA V,
286, 288 (3.8.1931): «No Government of a country, of the immense extent of the Mexican
Republic, with scare population, of a mountainous character and with great difficulty of
communications, can be expected to furnish adequate military protection to all the isolated
oil-fields, mines, haciendas and factories scattered over the territory.» Cm. taxxe A. Epiney
(cHocka 4), 246.
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BO3MOXKHOCTEH TOCymapcTBa okaszarh BiusiHUE.” IIpu 3TOM HYKHO YYHUTHIBATh
VIQJIEHHOCTh OT MeECTa pPa3BUTUS COOBITHH, Tak MXe, KaK ¥ Halu4ue
MOJUTHYECKUX M HMHBIX CBA3CH TOCylapcTBa C JCUCTBYIONIMMH CyObeKTaMu.®
Takum 00pa3zom, TpeOOBaHUS K BMEIIATEIbCTBY M MPUHATHIO MEp 3a TpeaeIaMu
COOCTBEHHOU TEPPUTOPHUU MOTYT BapbUPOBATHCS B 3aBUCUMOCTH OT CHTyallud U
OTHOIIICHHS TOCYAPCTBA K Pa3BUTHIO COOBITHI M K JCHCTBYIOIIMM JIHIIaM. '

Ecnn BO3MOXKHOCTH TPHHATHS MEp 3al[UTHl YCTAaHOBJICHA, TO HEOOXOIUMO C
TOYKH 3PEHHsI BbIOOpA CPEACTB OMPENECIUTh X MPUTOIHOCTb U COPA3MEPHOCTb.
Cpemn HaXOAAIIHUXCS B €0 PACIOPsDKCHHM CPEICTB TOCYNApCTBO 0O0s3aHO
BBIOMPATh TaKHE, KOTOPBIE, C TOUKU 3PEHHs Pa3yMHOTO JIOIMYLICHUs, CIOCOOHBI
MPEAOTBPATUTE COOTBETCTBYIOIIYIO OMACHOCTH® U SBISIIOTCS COpa3MEPHBIMU®.
Hapsiny ¢ mpaBoBBIMH MepaMH, TAKKE MOTYT HCIOIb30BAaThCS, B TOM YHUCIE, U
MOJIUTUYCCKUE, aJMUHHUCTPATUBHbIE M OOLICCTBEHHblE MepblL* B mpunnume

Y Application of the Convention on the Prevention and Punmishment of the Crime of
Genocide (caocka 38), 221, mynkt 430: «[R]esponsibility is however incurred if the State
manifestly failed to take all measures to prevent genocide which were within its power, and
which might have contributed to preventing the genocide.»

Odpplication of the Convention on the Prevention and Punishment of the Crime of
Genocide (cHocka 38), 221, mynkt 430: «This capacity itself depends, among other things, on
the geographical distance of the State concerned from the scene of the events, and on the
strength of the political links, as well as links of all other kinds, between the authorities of that
State and the main actors in the events.»

" Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (cHOocka 38), 221, myHkT 430: «[S]een thus, a State’s capacity to influence may vary
depending on its particular legal position vis-a-vis the situations and persons facing the
danger, or the reality, of genocide.»

2Osman v. the United Kingdom (cnocka 26), myHkT 116: «[...] did not do all that could be
reasonably expected of them to avoid a real and immediate risk to life of which they have or
ought to have knowledge.»

% Janes Case (cnocka 17), 91: «International law imposes on a nation the obligation to take
appropriate steps to prevent the infliction of wrongs upon aliens and to employ prompts and
effective measures to apprehend and punish persons who have committed the wrongs.» Cwm.
TaKkke CT. 22 MyHKT 2 BeHCkoil KOHBEHIHs O AWIUIOMAaTHYECKUX CHOIICHHAX (CHOCKa 24):
«[...] cenpanpHas 00s3aHHOCTH MPHUHUMATH BCE HA/UISKAIINE MEPbI TS 3alUTHI [...]»; CT.
29 BeHCKoit KOHBEHIIUS O AUIIOMATHYECKUX CHOLICHUSX: «[...] IPHHUMATh BCEe HaJJICKAIIIC
MEpBI TS IPEAYNPEKACHUS KAKUX-THO0 TOCATaTeILCTB Ha ero IMYHOCTH [...].» 1o naHHOMY
Borpocy cM. United States Diplomatic and Consular Staff in Tehran (cHocka 21), 30 u ci.
nyHKT 61 u cn.: «Iran was placed under the most categorical obligations as a receiving State
to take appropriate steps to ensure the protection of the United States Embassy and
Consulates.» Copa3MepHOCTh OmpefensieTcs Ha OCHOBAaHMHM PAa3yMHBIX OXKHIAHHA:
Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to
Activities in the Area (cHocka 44), 66, mynkr 228. Cm. Taxxe S. Stahl (cHocka 15), 311 n
najee.

“*Veldasquez Rodriguez v. Honduras (cuocka 27), mynkr 175. «This duty to prevent includes
all those means of a legal, political, administrative and cultural nature that promote the
protection of human rights and ensure that any violations are considered and treated as
illegal acts, which, as such, may lead to the punishment of those responsible and the
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Ka)KJI0€ TOCYAapCTBO UMEET OMPEICICHHYIO CBOOOLY YCMOTPEHHS MIPU OLCHKE U
BBIOOpE CPENCTB, MOCKOJBKY IpPHU BBIOOpE HAAJEKAIIMX MeEp HEeoOXO0IuMOo
MpUHUMAaTh BO BHUMAHUE M COOTBETCTBYIOUIMM TpaBOBOM MOPSIIOK.”
Pazymeercs;, peup umer 00 orpaHWYeHHON cBOOOAE YCMOTpPEHHS, TaK Kak B
Iponecce MPUHATHS PEIICHUS HOJDKHBI OBITh YUTCHBI Kak (popMasbHbIE, TaK U
MarepuanbHble KpUTepuH M ycnoBusa.* Ilpexxme Bcero, ¢ mpoleccyaIbHO-
MPaBOBOM TOYKH 3pEHUA TOCYJapcTBa 00s3aHBI B MpoLecce MPUHIATHUA PELICHUS
paccMarpuBaTh pa3IWdYHble Bo3MOXHbIE omun.” [lpm BBIOOpe cpencT
CyOBEKTBI TpaBa MPHHATHS PEIICHUS JOJDKHBI IeWCTBOBATH, OCHOBBIBASCH HA
npuHIune goopocosectHOCTH U noBepusi (Treu und Glauben).®® BaxHbiil mpu
BBIOOpE CpencTB MacmrTab ocMoTputenbHOCTH (Sorgfaltsmafstab), T.e.
COpa3MepHOCTh IPUHUMAEMBIX MEp, 3aBUCUT OT 3HAUEHUs U Beca Mojyiexarieit
3alIUTe MPAaBOBOW IEHHOCTU® a TaKXe OT CTENEHH M 00beMa OKHIAEMOTO
ymep6a wim Bpena™. UeM 3HaYHMTENBHEE OMACHOCTh, TEM CTPOXKE TPeOOBaHMS,
MpeabsIBIIEMbIE K TOAJISKANMM NpuHATHI0O MepaM.” [lpu ocobo omacHOi

obligation to indemnify the victims for damages. It is not possible to make a detailed list of all
such measures, since they vary with the law and the conditions of each State Party.»

SVeldsquez Rodriguez v. Honduras (caocka 27), myHkT 175: «It is not possible to make a
detailed list of all such measures, since they vary with the law and the conditions of each State
Party.» Cwm. Ttakxe Stubbings and Others v. the United Kingdom, 22.10.1996, Reports of
Judgments and Decisions EGMR 1996-1V, 1487, nyukr 63; Guerra and Others v. Italy,
19.2.1998, Reports of Judgments and Decisions EGMR 1998-1; Responsibilities and
Obligations of States Sponsoring Persons and Entities with Respect to Activities in the Area
(cHOCKa 44), 66, yHKT 228, «[...] B pamKax ero npaBoBoii cucteMsl (within the framework of
its legal system)».

%S. Stahl (cuocka 15), 283 u nanee.

“"Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 67, nyHkt 230. Cm. Takxke pemenne ECITY mo memy
Opuz v. Turkey (cHocka 31), B xortopom ECIIY WHKpHMHHHPOBAX TYpELKUM
rOCYyIapCTBEHHBIM OpraHaM, 4To He OBbUIO OCYIIECTBICHO BOOOIE HUKAKOTO HCCISIOBAHUS U
MIPOBEPKHU.

®Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 67, mynkt 230.

“Amelia de Brissot, Ralph Rawdon, Joseph Stackpole and Narcisa de Hammer v.
Venezuela (the Steamer Apure Case) (U.S.A. v. Venezuela), (Opinions of the Commissioners),
UNRIAA XXIX, 240-260 (5.12.1885). B pemennu no neny United States Diplomatic and
Consular Staff in Tehran (cHOCKa 21) yCTaHOBHII, 9TO B CITy4ae HAINIHUS YTPO3HI IIOCOIBCTBY
U €T0 NMEPCOHATY NOJDKHBI IPEABABIATHCA OCO6bIe BBICOKHEC TpCGOBaHI/Iﬂ.

™Tpoekr crareii KMII 0 nmpeaoTBpalieHiy TPAHCTPAHMYHOTO BPENa OT ONACHBIX BUIOB
nesrensHOCTH, ILC, Articles on Prevention of Transboundary Harm (cHocka 39), ct. 3, myHKT
11. Cm. Takxe Opuz v. Turkey (cHocka 31), mynkr 148: «Furthermore, in the light of the
State’s positive obligation to take preventive operational measures to protect an individual
whose life is at risk, it might have been expected that the authorities, faced with a suspect
known to have a criminal record of perpetrating violent attacks, would take special measures
consonant with the gravity of the situation.» Auch die USA forderten im Alabama Fall
(cHocka 42), 572 f.: «[A] diligence proportioned to the magnitude of the subject.»

IS. Stahl (cuocka 15), 287 u ci.
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JeSITETbHOCTH, KOTOPast MOXKET BBI3BATh 3HAYUTEIIBHBIC YOBITKH, JCHCTBYET T. H.
«TIOBBIIICHHBIN» MacmTad OCMOTPUTEIHLHOCTH.”” XOTS TOCyJapCcTBa U HMEIOT
IIPaBO BBIOOpA MEXAY HECKOJIBKMMHU YMECTHBIMH MEpaMH, BaKHBIHN A7 BBIOOpa
CPEICTB MacIITad MpH OIEHKE MPUTOJTHOCTH OMPEACISICTCS HE MO0 COOCTBEHHBIM
(HaHHOHaHLHbIM) CTaH,Z[apTaM OCMOTpI/ITeJ'I])HOCTI/I, a IIo MC)K,Z[yHapOHHLIM
cTaHzapTam.”

IV. 3ammTHbIE 0013aHHOCTH B OTHOLLICHHH TePPUTOPHIA, HEe
HAXOASILIUXCS MO OPUCIMKIMel HJIH KOHTPOoJIeM
rocy1apcTB

UroObl TPOMIUTIOCTPUPOBATE O0BEM 0053aTENILCTB 10 TMPENOCTABICHHIO
3alIUTH, B JaJbHEHIIEM CIEAyeT paccMOTPETh IpHUMEpHl U3 0ojee HOBOI
MPAKTHKH, B KOTOPBIX HHTEPIPETUPYIOTCS «3aIIUTHBIC 00s3aHHOCTH» B 00JIACTH
OXpaHbl OKpYXalolled cpeapl. OTH TPUMEPHl TMPEICTABIAIOT OCOOCHHBIN
HWHTEpEC, IOCKOJIBKY 3[€Ch BIIEpPBbIE OBLJIO MOAPOOHO KOHKPETU3UPOBAHO
cofiep>KaHue OOSI3aHHOCTH MPENOCTABICHHS 3aIUTHl B OTHOILICHUH TEPPUTOPUH,
CBOOOMHON OT IOPUCAMKIMHM WIA KOHTPOJIS TOCYAapCcTBa, M, KOHKPETHO, B
OTHOIIIEHHH MOPCKOTO JIHA.

1. Pa3Benka MOpcKoOro qHa

B 2011-om rony Mexaynapomusrii Tpubynan OOH no MopckoMy mpaBy gai
AKCIIEPTHOE 3aKJIIOYEHUE TI0 BOIMPOCY O TOM, B KaKOW Mepe COMIacHO
MEXIYHAapOJHOMY TNpaBy HECYT OTBETCTBEHHOCTbh TOCYIAapCTBa, MOJEPKABIINE
XOJIaTaliCTBa YAaCTHBIX JIMI 00 OCYIICCTBICHHH PAa3BEIKA W pa3pabOTKh
TIOJIC3HBIX HUCKOMaeMbiXx Ha MopckoMm ane.” Konenmus OOH mo mopckomy

"Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 36, mynkT 117.

H. G. Venable (cnocka 50), 229; L.F.H. Neer and Pauline Neer (cnocka 49), 61 u ci.;
Alabama Case (cHocka 42).

"Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44). CM. mo maHHOMY Bompocy Takxe H. Jessen,
Staatenverantwortlichkeit und seevdlkerrechtliche Haftungsgrundsétze fiir Umweltschdden
durch Tiefseebodenbergbau, Zeitschrift fiir Umweltrecht, 2012, 71 u nanee; D. Freestone,
Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to
Activities in the Area, AJIL 105 (2011), 755; D. French, From the Depth: Rich Pickings of
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IpaBy MHpeXycCMaTpUBacT, 4To (OKEaHCKOE) MOPCKOE JHO MpPEACTAaBISET CO0O0it
«oO1iee HacleIue 4elnoBeYeCTBay, U Ul JESATENbHOCTH YAaCTHBIX JIUIL B 3TOM
paifoHe TpeOyeTcsl MOPYUIUTEIHCTBO CO CTOPOHBI TOCYAapCTBA IPOUCXOKACHUS,
4yTOOBI OHa Morjia ObITh paspenieHa MexayHapOAHBIM OPraHOM MO MOPCKOMY
nHy. Paiion Mopckoro mHa, Gnarofapsi HAJIMUYHUIO 3/1€Ch 3HAYMTENIBHBIX 3alIacoB
MHUHEPAIBHBIX PECYPCOB W CHIPBS, MPEACTABIACT OONBIION SKOHOMHYECKHN
unrtepec. [Ipu pas3senke u pa3paboTke 3TUX PECYPCOB MOXKET, OHAKO, BOSHUKATh
3HAUUTENBHBINA yImepO 1T MOPCKOW OKpyxkatomei cpensl. [lo 3Toil mpuamue
JUIA OCYIIECTBIIEHUS TaKUX YACTHBIX IPOEKTOB HEOOXOIMMO MOPYUUTEIHCTBO CO
CTOpOHBI rocyaapcTBa-yyacTHiKa Kousennuu. CornacHo ct. 139 Konseniuu no
mopckomy mpaBy (KMII) rocymapctBa-yyactHuku KoHBeHIMH, [aBIne
MOPYYUTENbCTBO - TaK Ha3bIBAEMbIE «sponsoring statesy ("nopyuarowuecs
eocyoapcmeay) - 00S3aHBI 00eCIIeUnBaTh, YTOOBI JESATETHHOCTh YACTHBIX JIHII
OCYLIECTBISIACH B COOTBETCTBUM C  IOJOXKEHWUSMH, YCTAaHOBIECHHBIMU
Konsennmeit. Mexaynapoansiii TpuOyHas MOCTaHOBWIJ, YTO IPH 3TOM pedb
uner o0 OOS3aHHOCTH TPOSBILITH HEOOXOMUMYIO OCMOTPHUTEIBHOCTH. BTOpoit
abzaly ymOMSHYTOH CTaTbu TMOSACHSET, YTO TOCYZApCTBO, KOTOpPOE Jallo
MOPYYUTEIHCTBO, HECET OTBETCTBEHHOCTH TOJBKO 32 COOCTBCHHBIC IEUCTBHS,
Hapymlalolmyue BO3JIOXKEHHbIE Ha Hero obs3aHHocTu”. Ecmm  ngaHHOe
rOCYIapCTBO-yYacTHHUK MPUHSIO BCe HEOOXOAMMBIE M HaJJIeXallue MEphbl I
obecrieueHrss A(PQPEKTUBHOTO COONIONCHUS 3aKpeIUiCHHBIX B KoHBeHIUH
00s13aHHOCTEH, €ro OTBETCTBEHHOCTH UCKITFOYaeTCs.”

Principles of Sustainable Development and General International Law on the Ocean Floor —
the Seabed Dispute Chamber’s 2011, Advisory Opinion, IJMCL 26 (2011), 525 u nmanee; R.
Rayfuse, Differentiating the Common? The Responsibilities and Obligations of States
Sponsoring Deep Seabed Mining Activities in the Area, GYIL 54 (2011), 459 u nanee.

"Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 54, mynkr 182. Eciau B pe3ynbrare 3TOr0 BO3HHKAIOT
nmpoOebl B PErylIMpOBaHUM OTBETCTBEHHOCTH, TO B CIIydae HEOOXOIMUMOCTH CleIyeT
oOpaTThCSI K Tak Ha3blBaeMOMY KoMIeHcammoHHoMYy ouny  (Ausgleichsfond).
Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to
Activities in the Area (cHocka 44), 60, myHkT 205.

310 0f1HAKO HE NEHCTBYET B OTHOIIEHMH HETIOCPEICTBEHHBIX 00S3aHHOCTEH TOCYIapCTRa.
CM. Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 60, mynkr 207. K TakuM HEMOCpPEICTBCHHBIM
00513aHHOCTSIM OTHOCSITCS OOSI3aHHOCTD IIPUMEHSATH IPUHIIUIT OCMOTPHUTEIFHOCTH M Haubonee
COBEpIICHHBIC METOJMKH 3alllUThl OKpYXKaromei cpensl (best practices), obecrieunBarh
CpeIcTBa NPaBOBOM 3alUTHI, ACHCTBYIOIIEH IIpH BO3HUKHOBEHHM YyIepba, HpOBOAWTH
IKCIIEPTU3Y IKOJIOTUUECKON IPUEMIIEMOCTH M OLICHKY BO3/ICHCTBHS HA OKPYKAIOLIYIO Cpeny, a
TaKke OKa3bpIBaTh cozeiictBue MexayHapoquomy Oprany 10 MOPCKOMY JHY.
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2. MacmTad 0CMOTPUTEIbHOCTH

Omnpenensist  cogepkaHue OOA3aHHOCTH HPOSBIATE  OCMOTPUTEIBHOCTH
MexnyHaponueiii TpuOyHan TpHMEHSET HW3JIOKCHHBIC BBINIE IapaMeTphl U
bopmynupyer TpeOOBaHUE, YTO MPUHUMAEMBIE CO CTOPOHBI TOCYIAPCTBA MEPHI
JOIDKHBI  OBITH pasyMHBI M copa3MepHBL.” BBIOOp CpencTB  3aBHUCHUT
COOTBETCTBEHHO OT CTENEHU YIpOXKalolled OIMAacHOCTH W KOHKPETHBIX
o0cToATensCTB AaHHON cutyanuu.” KonkperHo TpuOyHan yCTaHOBMI JKECTKUE
KPUTEPUH K HWCIONHECHUIO OO0S3aHHOCTH MPOSBISATE OCMOTPUTEIHHOCTE.
3akperuieHHOW B cT. 139 KoHBeHIMM 1O MOpCKOMY IpaBy, M 0003HAYMII
MOAPOOHBIE TPOIleCCyaIbHO-NIPABOBBIE OPHUEHTUPHI IS €€ peaiu3anuu.”
[pexne Bcero, rocymapcTBa TOIDKHBI pa3padaThIBaTh MOJUTHUECKUC CTPATETUH
C TeM, YTOOBI MpeAyNpEeanuTh ONMACHOCTh HAHECEHHSI Bpella OKPYKAIIEH cpene
Opyd  pa3BeOKke M pPa3pabOTKe MECTOPOKACHHUS YacTHBIMH JIMIAMH. OTH
CTpaTeTUN JOJDKHBI PEaIn30BBIBATbCA HYEpe3 3aKOHONATEIbCTBO W IMPHUHATHE
IpYTUX HEOOXOAWMBIX aKTOB, B TOM UHCIIE, BKIIOYAS W MEXaHU3MBI
uMmiuieMeHTauuu.* OpHa TOJNBKO ycTaHoBJeHHas B KOHBEHIMM AOrOBOpHAs
OCHOBA, 10 MHEHHIO TpuOyHasa, He SBISETCS TOCTATOYHOM AJISL 3TOTO, TAaK Kak
«TPETHH JIMIIA» HE MOTYT Ha Hee cChUIAaThes." B 3HaunTeNbHO OONBIIeH CTEeIICHN
HEOOXOJIMMO YCTAHOBJIEHHE CHENUAIBHOTO PETyIUPOBAHUS B 3aKOHOATENbCTBE,
KOTOpO€ OB 000CHOBAJIO TOAJICKAIINE HCTIONHEHHIO 005S3aHHOCTH M Ha OCHOBE
KOTOPOTO TOCYNAapCTBEHHBIE OPraHbl MOIIU OBl OCYLIECTBIATh NMOCTOSHHBINY
KOHTPOJIb 3a JICATEIBHOCTBIO COOTBETCTBYIOIUX NpeAnpusatuid.* Macmtad

""Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHOCKa 44), 37, mynkt 120.

"Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHOocKa 44), 36, myHkt 117.

" Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cuocka 44), 34, mynkt 110: «Rather, it is an obligation to deploy
adequate means, to exercise best possible efforts, to do the utmost, to obtain this result.»

%31a 06s3aHHOCTL chenyer m3 npunoxenus III, cr. 4 a63. 4 Komsenumu OOH 1o
MOpCKOMY TipaBy (cHocka 1). Responsibilities and Obligations of States Sponsoring Persons
and Entities with Respect to Activities in the Area (cHocka 44), 34, 63, mynkt 110, 218. Cm.
takxe Pulp Mills on the River Uruguay (caocka 39), 79, mynkr 197.

8 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHOCKa 44), 65, myHKT 224.

% Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 64, myHkT 222. B 3TOM HampaBiICHHH CM. TaKKe
pemerne Mexaynapomnoro Cyna OOH mo neny Pulp Mills on the River Uruguay (cHOCKa
39), 79, 83 mynkr 197, 205. Taxxe u CILIA TpeboBanu mpu paccMoTpeHuu nena Alabama
(cHOCKa 42), 572 1 cn. MOCTOSHHBINA KOHTpoub: «through all stages»; «active vigilancey.

8 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 63 u nanee, 69, myHkr 218, 239. AHanoru4HbEIM 00pa3zoM
Mexnynaponusiit Cyn OOH B pemenun no neny Pulp Mills chopmynupoBan TpeGoBaHHE O
H606XO}1HMOCTI/I AIMUHUCTPATUBHOIO KOHTPOJIA ACATCIBHOCTU l'[y6J'II/IquIX U YaCTHBIX
nonb3oBareneit. Pulp Mills on the River Uruguay (cHocka 39), 79, nynkt 197.
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OCMOTPUTCIIBHOCTH,  KOTOPBIH  yCTaHAaBIMBACTCSI B COOTBETCTBHH  C
COO0paXeHHsMH Pa3yMHOCTH, HEOOXOJUMO ONPENeNsATh THHAMHYHO, TaK KaK C
TEYCHHEM BPEMEHH B DE3yJIbTare TEXHOJOTMYECKOTO W HAy4yHOro Iporpecca
MOTYT CTaHOBHTBHCS HCOOXOIMMBIMH €ro ajanTalus M IPHCIOCOONCHHE K
HOBBIM yCJIOBHSIM.*

TpubyHan ycTaHOBHII TaKkKe HEMOCPEICTBEHHYIO 00S3aHHOCTD TOCYIapCTB 10
MPOBEICHUIO TIPOBEPOK HA OJKOJOTWYECKYI0 OC30MacHOCTh M OKCIIEPTH3
BO3IeicTBUS Ha OKpykaromyto cpeny (Umweltvertriglichkeitspriifung).® Ipu
HAJIMYUM OCHOBAaHWM MpeJroiararh ONAacHOCTh HACTYIUICHHS HEOOpaTHUMOTro
ymep6a, KpoMe 3TOro, ASUCTBYeT MPUHIUI MPEAYIPESKACHIST OTPULATETBHBIX
MOCIIEACTBUN, T.e. npunyun npedocmopodxcHocmu (Vorsorgeprinzip).®® B
COOTBETCTBHHM C O3TUM IMPUHIUIIOM, HEOOXOIMMO TIPOSIBIATE HAWOOINBIIYIO
OCTOPOXKHOCTD JJIS 3aIIUTHI OT MOJOOHBIX OMIACHOCTEH JaXke B TOM CiIydae, €Cliu
HE HMEETCS Hay4YHO MOATBEpXKISCHHOH wuH(popManmuu 00 OSTHUX yrposax.
OTcyTCTBHE HAyYHBIX CBEJICHUN HE TOJDKHO CIYXKHUTh B KAU€CTBE apryMeHTa JJIs
OTKa3a OT TPOBEJICHHUS 3aTPATOEMKHUX MEPONPUSATHI MO0 00ECICUESHUIO 3aIlUThHI.
Ecmu rocymapcTBO HWTHOpHpPYET OIMACHOCTH HACTYIUICHHS O0CO00 TSDKENIBIX
MOCIIEICTBUH, OHO HapyllaeT CBOK OOSI3aHHOCTh MPOSIBISATH JOJDKHYIO
OCMOTPHUTENBHOCTS. Hanmmure mogoOHBIX yrpo3, cortacHo nmo3uiun TpulyHana,

% Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 36, mynkr 117. Cm. Takxe Komuccus OOH mo
MEXKyHapOIHOMY IpaBy, [IpoekT crareil o NMpemoTBpalCHUHM TPAHCIPAHHMYHOTO Bpega OT
omacHbIX BUAOB nesrensHocTH (ILC, Articles on Prevention of Transboundary Harm) (cHOCKa
39), ct. 3, mynkr 11. Mexnynaponusiii Cyn OOH B pemenun no nemy «O npoexme
Tabuuxoso-Haovmapow (Gabcikovo-Nagymaros)» Taroke IpU3HAN JUHAMHYECKHI XapakTep
MEXIyHApOIHOTO dKoNormdeckoro npasa: Gabcikovo-Nagymaros Project, ICJ Reports 1997,
7.

% Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 44 u cn., myHkT 145, 148. Tlo MHenuto TpubyHana, npu
HAJIMYUU yrPO3bl HACTYIUICHUSI 0CO00 TSDKENBIX IOCIECTBUN B pe3ylbTaTe TPAaHCTPAHHYHON
JIEATENBHOCTH U UCIOJIb30BaHuUs OOIIMX PecypcoB 00sM3aHHOCTH FOCYAAPCTB MO NPOBEACHHUIO
9KOJIOTMYECKUX OSKCIIEPTH3 MOXET pPacCMaTpUBaThCs KaK 3JIEMEHT MEXIYHapOIHOTO
o6sraHoro nipasa (Teil des Volkergewohnheitsrechts). CM. Taroke penieHre MexXIyHapOIHOTO
Cyna OOH no neny Pulp Mills on the River Uruguay (cHocka 39), 82 u manee, myHKT 204.

$CormacHo mpaBoBoll mo3uimu MexayHapogHoro TpuOyHana Mo MOPCKOMY Tpasy,
«IIPUHIUI TIPEIOCTOPOXKHOCTH» PAa3BUBACTCS B HAIPABICHHM €ro INPHU3HAHUS B KauecTBe
MEX[yHapOJHO-IPAaBOBOTO 00bI4Yasi, cM. Responsibilities and Obligations of States
Sponsoring Persons and Entities with Respect to Activities in the Area (cHocka 14), 41, myHKT
135 co ccpukoii Ha pemenne MexayHapognoro Cyna OOH mo meny Pulp Mills on the River
Uruguay (caocka 39), 71, mnyHkr 164: x Bompocy O 3HAY€HHHM <«IIPUHIMIA
MIPEIOCTOPOXKHOCTI) TIpU ToJKoBaHWMH foroBopa. Cwm. Takxke Ilpuamum No. 15 Puo-ge-
YKanelipckoit nexnapanuu O OKpykaromeil cpene W pasButuio (Rio Declaration on
Environment and Development) (cHocka 39); cm. takxke Komuccus OOH 1o
MEKyHapOIHOMY TpaBy, [IpoekT crareif o NMpemoTBpaleHWH TPAHCIPAHHMYHOTO Bperga OT
onacHbIX BUIOB fesitenbHocTH (ILC, Articles on Prevention of Transboundary Harm) (cHOCKa
39).
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MOXET JIeJIaTb HeoOXOAMMBIM Oojee aKTHBHOE HCIIONL30BAHHE HOBOM
TEXHOJIOTHH M BBIJCICHHUS Oojice 3HAYMTENBHBIX (DHHAHCOBBIX PECYpPCOB H
MepcoHana Jijisi OCYIIeCTBICHHS MEp 0 YIPABJICHUIO U HAOIONEHHFO.

3. ExmH000pa3HbIi YPOBEHD 3allIUThI

Mexaynapomasiid TpuOyHaI o MOPCKOMY TPaBy pacCMOTPET TaKKe BOMPOC
0 TOM, JCHUCTBYeT M OO0S3aHHOCTb IPOSBIATH OCMOTPUTEIBLHOCTh B TOH e
caMoil Mepe Takke M AJI Pa3BUBAIOIINXCS rocyaapcTB.® DTo mpencTapisioch
MOCTONBKY MPOOIEMAaTHYHBIM, ITOCKOJIBKY, C OJHOW CTOPOHBI, 3(deKTHBHAS
3al[UTa MOPCKOM OKpyXalolled Cpeapl HACTOSTENbHO TpeOyeT Haludus
YHH(UIIMPOBAHHBIX CTAHIAPTOB 3aLIUTHI, C APYTOM CTOPOHBI, B 3TOM CIly4ae,
OIIHAKO, CYIIECTBYET ONACHOCTb, YTO PA3BUBAIOLINECS CTPAHBI B PE3yNbTATe
JCUCTBHS BRICOKHX CTAaHIAPTOB HE CMOTYT 3()()eKTHBHO y4acTBOBATh B pa3Be/IKe
U pa3paboTKe pecypcoB MOPCKOro JHa. B  moiab3y  yCTaHOBIECHUS
maddepeHIMPOBaHHOW  OOS3aHHOCTH  NPOSIBIIAITE ~ OCMOTPHUTENBHOCTH U
MPUHUMATh HEOOXOOUMBIE MEphl NPEAOCTOPOKHOCTH TOBOPHUT, B MEPBYIO
o4epenib, TO, YTO MPH OMPENITICHUN dTON 00SA3aHHOCTH B IIUTHPOBAHHBIX BHIIIE
npuMepax M3 MEXIYyHapOOHOH CymeOHOW NPaKTHKH, 1O OOIIeMy MpaBHIY.
MIPUHUMAJIUCH BO BHUMaHUE CIiel(PHKa KOHKPETHOW CUTYaIllMH U BO3MOXKHOCTHU
COOTBETCTByIOImEro  rocymapctBa.”” Tem He MeHee, TPOTUB  TaKOH

¥Komuccuss OOH 1o MexAyHApOmHOMY MpaBy, IIpOEKT craredl O NpeNoTBPALICHUH
TPaHCIPAaHUYHOTO Bpeia OT ONAacHBIX BUIOB nesrensHocTH (ILC, Articles on Prevention of
Transboundary Harm) (cHocka 39), ct. 3, myHKT 14. [Ipu 3TOM, OHAKO, COTIIACHO TPHHITUITY
No. 15 Puo-ne-XKanelipckoll aeknapanuu IO OKpyxkaromeil cpene u pasButuoo (Rio
Declaration on Environment and Development) (cHocka 39), HEOOXOMUMO MPUHHMATh BO
BHUMAaHHE peasibHbIe BO3MOKHOCTH COCYILECTBYIOIIETO TocyaapeTBa: «[...] according to their
capabilities [...].»

%1lenerif psu MeXTYHAPONHBIX OPTAHOB U YUPEKIEHHH YK€ PacCMaTpHUBAl JAHHYHO
npobnemaruky. Ilo muenmio Komumecrm OOH mo MeXmyHapoOmZHOMY IIpaBy, COCTOSIHUE
Pa3BHUTHS ONPEETICHHOTO TOCYIapCcTBa MOXKET B MPHHIMIIE YYHTHIBAThCSA Kak (hakTop HpH
YCTaHOBJICHNH OOS3aHHOCTH HPOSBISTH IOJDKHYIO OCMOTPHTEIBHOCTD, OJHAKO HE C LEIBIO
00xoia 00S3aHHOCTH IMPEIOTBpAIaTh BOSHUKHOBEHHE yiiepOa. [lo qaHHOMY Bompocy cM.
take Komuccus OOH mo mexnyHaponHoMmy mpaBy, IIpoekT crareil o mpenoTBpalieHUH
TPaHCTPAHUYHOTO Bpeda OT OMAcHBIX BUAOB aestenbHoOCTH (ILC, Articles on Prevention of
Transboundary Harm) (caocka 39), ct. 3, mynkt 13, 17. [lo manHOMY Bompocy Takxe A.
Epiney (cHocka 4), 254 ¢ ccputkoii Ha mpuHImn No. 23 Jlexnaparmu Kondepenmm OOH no
mpobieMaM OKpyKaromiei genoBeka cpensl, T.H. CtokroneMmckas Jleknapanus, (Declaration of
the United Nations Conference on the Human Environment, 1972 [Stockholm Declaration]);
R. Pisillo-Mazzeschi (cHocka 45), 264 u nanee.

¥Taroke u Mexaynaponusiii Cyn OOH B pemtenuun 1o aeny«Boennas u noyeoeHHas
desmenvrocmv 6 Huxapazya u npomus nee» (Military and Paramilitary Activities in and
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muddepeHman TOBOPUT TO, UTO TP JOIIYIICHHUH IS Pa3BUBAIOIINXCS CTPaH
MEHEeE BBICOKAX CTAaHIAPTOB CYIIECTBYET ONACHOCTb, 4YTO (JYaCTHEIC)
MPEINpUATHS - Kak B ciy4yae BbIOOpa «ymoOHoro ¢mara» (B crenUabHOM
JMUTEPaType UCTIONB3YETCs TAKKE MOHATHE «ICIICBOTO (IIaray - npum. nepes.) -
OyIyT HaMepeHHO BBIOMpaTh pa3BUBAIONIMECS TOCYAApCTBA B KadyecTBE
rOCYNapCTB-TIOPYYHTENCH JUIsl TOTO, YTOOBI 000iTH OoJiee CTpOrMe HOPMBI U
TpeboBanus.”

Mexnaynaponnslii TpuOyHan, UCXoAs U3 WHTEPECOB OXpaHbl OKPY)KaIOLIeH
Cpellbl, BBICKA3ajcs B MOJJICPKKY €IWHOTO, YHH(HUIIMPOBAHHOTO MaciiTada
OCMOTPUTENILHOCTHU JUIsl BCEX TOCYAapCTB-y4acTHUKOB KOHBEHIINH, HE3aBUCUMO
OT YpOBHS UX pa3BUTHUs. X0Td B KOHBEHIIMN IO MOPCKOMY TNPaBy U yKa3bIBAETCs
Ha IeIecooOpa3sHOCTh MOANCPKKH PAa3BHBAIOIIMXCS CTpaH, HO B IUIaHE
PEery/IpOBaHMsl OTBETCTBEHHOCTH TOCYIAapCTB OHA HE MNpEAyCMaTpHUBaeT I
HUX OoJiee ONIATONPUSATHOTO PEXKKMMa B CMBICIIC YCTAaHOBJICHHUS IS 3THX CTpaH
MEHee CTPOruX CTaHgapToB obecrneueHus 3amuTbl.” COOTBETCTBEHHO BCE
roCynapcTBa-TIopyduTeNid HECyT B MPHUHIMUIE OJWHAKOBBIE 00sS3aHHOCTH.”
Bmecre ¢ tem, TpuOyHan mMOAYEpKHYJI BaXKHOCTh IEpeladdl TEXHOJIOTHH, a
TaKX€ BaKHOCTb MHOM AKTUBHOM IMOAJEP)KKH, OKa3bIBAEMOM pa3BUBAIOIIMMCS
TOCYIapcTBaM € Te€M, YTOOBI OHM MOIVIH OOECIICUUTH BBIMIOJHEHHE JIS)KaIIeH Ha
HUX OOS3aHHOCTH MPOSBIATH OCMOTPUTENBHOCTh.” EJWHCTBEHHO IMIIb B
OTHOIICHUH TNPUMEHEHUS! TMPHUHIMIA NPEJOCTOPOKHOCTH, T.e. B oTHOImEeHHH
BOIpOCa, KaK CIeAyeT JeHCTBOBATh B clydyae HE MOATBEPHKACHHOW OIHO3HAYHO
omacHocTH, TpuOyHaj, Kak MpeNCcTaBJIIeTCS, UMeNl B BUAY, YTO TpeOOBaHUS,
NpeabsiBAsSEeMble K Pa3BUTBIM  HMHIYCTPUAIbHBIM TOCYIapcTBaM, BBUAY

against Nicaragua) ykas3al, 4YTO OHpEISNICHHE HEOOXOAMMBIX CPEACTB MOXET 3aBHCETh OT
BO3MOXKHOCTEl M pecypcoB rocyrapcTBa. KOHKpeTHO peys 1muia o0 Macmirabe
OCMOTPUTENIBHOCTH IS TIPEAYIPEKICHNS IOCTABOK OPY)XHs uepe3 Tepputopuio Hukaparya
U 0 BoIIpoce 0 ToM, Obuta i Hukaparya B cOCTOSIHUM ITPEIOTBPATHTh 3TO, MeKTyHapOIHBIH
Cyn OOH B pemennn no nemy«Boennas u nonysoennas Oesmenvhocms 6 Huxapazya u
npomug nee» (Military and Paramilitary Activities in and against Nicaragua) (cHocka 44), 85
nyHKT 157: «Finally, if it is true that the exceptionally extensive resources deployed by the
United States have been powerless to prevent this traffic from keeping the Salvadorian armed
opposition supplied, this suggests even more clearly how powerless Nicaragua must be with
the much smaller resources at its disposal for subduing this traffic if it takes place on its
territory and the authorities endeavour to put a stop to it.»

PResponsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHOCKa 44), 48, myHKT 159.

' Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 48, mynkT 158.

2Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 48, mynkt 158.

% Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 49, myHkT 163.
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UMCIOMINXCA Yy HHUX 3HAHUA M TEXHHUYECKHUX B03MOX(HOCTeﬁ, JOJIXKHBI 6I>ITI)
94
BBIIIIC.

V. 3akiIounTe/IbHbIC 3aMeYaHUuA

TenmeHuu  pa3BUTUS  TMPOMIEANINX  JECATUIETHH  TOKAa3bIBAIOT, YTO
roCynapcTBa MPOSBIISIFOT BCe OONBITYI0 TOTOBHOCTh WJIM COOTBETCTBEHHO K HUM
MIPEIBSIBISIOTCS BCEe OOJBINNE OXKUIAHUS IO NPUHSATHIO OTBETCTBCHHOCTH 32
JICCTBUSL YACTHBIX JIMI, €CIM 3THUMM JEHCTBUSMHU 3aTParuBalOTCS Ba’KHBIC
MEXKIIyHapOJHbIC TIPABOBBIE IICHHOCTH. 3/IeCh B OYEPEIHOM pa3 3asBIIsIET 0 cebe
nocreneHHoe  (OPMUPOBAHWE  TAKOTO  MEXIyHApOIHOTO  COOOIIECTBa
rOCynapcTB, B KOTOPOM €T0 WICHBI IPUHUMAIOT Ha ce0sl 00SI3aHHOCTH 10 3aI[UTe
[CHTPAJbHBIX,  OCHOBOIOJAraloNMX  OOmMUX IICHHOCTeH. Bwmecte ¢
paciMpeHrueM Kpyra oOs3aHHOCTEH MO MPEeIOCTABIECHHUIO 3aIIUTHI O0Jee 4eTKO
o003HaYaeTcss MEHSoIIeecs MOHUMAaHNE TOHATHS CYBEpEHHTETa, KOTOpOE HE
OTPaHUYMBACTCA WCKIIOYUTEIHLHO HETAaTUBHOW 3amuTHOW (yHKIUEH, HO
OXBaTBHIBAET CYBEPEHHTET M KaK OTBETCTBEHHOCTh.” B 3ToM mnoHUMaHHH
TIPUHITAI CYBEpEHHUTETa TpeOyeT B3sATHUS Ha cedsl 00s3aTenbCTB IO 3aIUTe
OCHOBOIIOJIATAIOIINX OOIMX IIEHHOCTEH, U UMEHHO B TOH cdepe, T1e pedb HaeT
0 TpPEIOTBpAIlCHHH HauOoJiee CEephe3HBIX HApYIICHWH | TIe IepecTaeT
JeCTBOBATH IPUHIIMIT YaCTHOU aBTOHOMUHM (Privatautonomie).

Cdepa neiicTBus TaHHBIX 00S3aHHOCTEN HE OrpaHHUYUBACTCSA UCKIIOUUTEIBHO
pamMKamu COOCTBEHHOW TEPPUTOPUHU TOCYNAPCTB, & OXBATHIBAIOT TaK)Ke O0JIACTH,
HE Haxo[dIIMecs MO IOPUCAMKIMEH WM KOHTPOJIEM TOCyAapCTB. OTO
MOCTOJILKY MMEET 0c000e 3HaueHHE, TIOCKOIbKY C MOMOIIBI0 00s3aHHOCTEH 10
00CCIICUCHHIO 3alIUTHl MEKIYHAPOIHBIE DPEXKHMBI MOTYT IIEPEBOIOHUTHCS B
HAI[MOHAJIBHOE MIPAaBO U TaKUM 00pazoM ocymiecTBIAThes. s o dekTuBHOCTH
MEKIYHapOIHOTO TMpaBa, KOTOpOE, KaK M TPEeKAe, OOHApY)KMBACT JIUIIb
HE3HAUUTENIbHOE YHCJIO MEXKIYHAPOAHBIX MEXaHHW3MOB pealu3aliH, 3Ta
oOpaTrHasi CBsI3b C TOCYIapCTBaMU W UX MHCTPYMEHTapHeM pealn3allii Mpasa,
UMeEeT LEHTpaJbHOE 3HaueHue. Eciau HATH B 3TOM HaIpaBIeHUH, TO Ui
WMIUIEMEHTAIIMK YCTAaHOBJICHHBIX MEXAYHAPOJHBIX CTaHIAPTOB U KPHUTEPHUEB

%Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect
to Activities in the Area (cHocka 44), 48 u ci., myHKTH 161-162 ¢ ykazanuem Ha [TpuHimn
No. 15 Puo-nge-Xaneiipckoll aekiapandyl IO OKpyXaroomied cpeme W pa3BuTHIO (Rio
Declaration on Environment and Development) (cHocka 39): «[...] according to their
capacities [...].».

B 3TOM e CMBICJIE B CBOE BeMsl yxke nosuuus Xyvbepa (Huber) B nene Island of Palmas;
em. Island of Palmas, (Netherlands v. U.S.A.), UNRIAA 11, 829, 839: «This right has as
corollary a duty: obligation to protect within the territory the rights of other States [...].»
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Ut Oyaymiero, CTaBIIMX B MOCIEAHEE BpeMs Bce Ooliee AeTaau3upOBAHHBIMH,
TpeOyeTcsl HHTEHCUBHOE COTPYIHUYECTBO C HAIMOHAILHON FOPHUCIIPYICHIIUCH.
OHO Ba)XHO HE TOJIBKO TPU pa3pabOTKe MaTepHaIbHO-TIPABOBBIX OCHOB, HO U, B
OCOOCHHOCTH, TIpH OO0ECIEYeHWH J0ocTyrma K 3(P(EKTHBHBIM CpeaCcTBaM
TIPaBOBOM 3aILUTHI.

Ecnu BO3BpaTtuThcs K TMOCTAaBICHHOMY B Hadajle CTaTbd BOMPOCY O TOM,
TpeOyeTcs I U3MEHEHUE MEXTyHAPOIHO-TIPABOBOTO PEKHUMA OTBETCTBEHHOCTH,
9T00Bl MPEAOTBPATUTE YIPO3bI, MCXOISIINE CO CTOPOHBI YACTHBIX JIUI, TO, B
KOHEYHOM cYeTe, BPSJ JIM €CTh OCHOBAHMs MPU3HATh HEOOXOAUMOCTH TaKOTO
m3meneHnss. C  (opMHUpOBaHHEM O0S3aHHOCTEH MPEIOCTABICHUS 3aIlHUTHI
MEXIYHApOAHOE TMpPaBO MOLLIO IO IIyTH, KOTOPBIH JelaeT JOCTYNHBIMU
aJIeKBaTHBIC peEHICHUS, u30eras HEOOXOIMMOCTH pPACHIMPEHUS MPE/IeNoB
OTBETCTBEHHOCTH 3a CUeT 0oJjiee pacnpoCTPaHUTENBHOIO IPUCBOCHUS ACHCTBUI
rocyaapcTBaM. [Ipuznanue MIPUHIIMUIIA (o0s13aHHOCTH) JIOJIKHOM
OCMOTPHUTEIBFHOCTH, IPEANONIAraloIiero, MIOMUMO IPOYero, U yYEeT TOTro, KaKue
MepbI TOCYIapPCTBO B COCTOSIHUM PEAIbHO OCYIIECTBUTh U HACKOIBKO 3TH MEPHI

NPUTOAHBl AN IPEJOTBPALLEHHS  ONAcCHOCTH,  IO3BOJIAET  HAUTH
muddepeHIMpoBaHHbBIe OTBETHL. [IpH TakoM MOAXONE CTAHOBUTCS BO3MOXKHOU
cOamaHcupoBaHHas npaBoBast OIICHKa COOTHOIICHUS MEXTY

3aHHTEPECOBAHHOCTHIO MEIKIYHAPOTHOTO COOOIIECTBA B 00CCIICUCHUH 3aIIHTHI,
C OJHOI CTOPOHBI, M HEOOXOANMON MEpOoil TOCYIapCTBEHHON OTBETCTBCHHOCTH,
¢ apyroii. Iy cCenuamiucToB, KOTOPBIE 3aHUMAIOTCSI MEKIYHAPOIHBIM IIPAaBOM,
9TO 3HAYUT, - U B 3’TOM COOCTBEHHO 3aKJII0YAETCsl HEOOX0UMasi IePEOPUECHTAIUS
- yTo B OymymeMm mnoTpeOyercs Ooyiee MHTEHCHBHAs pa3padOTKa KOHIICTIIIHU
o0s13aHHOCTEH MO 0OeCleueHUI0 HaJUIeKAalleil 3aluThl, BHIXOASIIAS 32 PaMKH
OTACNBHBIX CHEIHAIbHBIX O0NacTeld mpaBa. DTO MO3BOJHUT, B CBOIO O4YEpE[b,
MPOTUBOACHCTBOBATh YacTO KPHUTHUKYEMOH (parMeHTAIld MEXKIyHApOIHOTO
mpaBa M CGOPMYIUPOBATh YHHUBEPCATbHYIO KOHIICNITYaJlbHYI0 OCHOBY MJIS
3aIIUTHI 00X MEXKIYHAPOIHBIX IIEHHOCTEH.
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